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ABSTRACT

This thesis utilises radical feminism to assess whether it could be argued that marriage in the
UK context has moved beyond a sexual definition: beyond consummation. The research
looks at aternative relationship forms that have emerged to challenge sexual requirementsin
relationship law, including civil partnerships, same sex marriage and the marriages and civil
partnerships of transsexuals. The thesis argues that through incorporating a nullity clause in
matrimonial law on the basis of non-consummation, the law effectively requires sex from its
heterosexual married citizens. The thesis demonstrates the patriarchal values underlying the
consummation requirement and concludes that the challenges that have emerged have not

served to dismantle the requirement. We have not moved beyond marriage or consummation.
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INTRODUCTION

Marriage, it seemed to me, demanded a surrendenddfidual

personality that | was not prepared to make.

This thesis seeks to establish an analysis of ecomstion, through the lens of second
wave radical feminism, in order to uncover the wawhich law views contemporary
relationship forms. Sexual intercourse has becomé'sacred that it is almost
impossible to imagine any serious challenge beiagarto it. What we have seen...is
the total and compulsory enforcement of that sexwattice upon women so that
women are allowed absolutely no... escape fronf itHis thesis addresses this
compulsory enforcement through an examination ef finst, legally compulsory
instance of sex in heterosexual marriage. Thistelhagovides an outline of the main
arguments presented in this thesis, a backgroutitetoonsummation requirement, an
outline of the key research questions to be exgdlaaad the aims of undertaking this
research and its originality. | explain here thethndology | will utilise and briefly

outline radical feminism.

! Auchmuty, R. ‘Same-sex Marriage Revived: Femirsttique and Legal Strategy’ (2004) 14
Feminism and Psycholodypgs 101-126 pg 104; Jeffreys,/hticlimax- A feminist perspective on the
sexual revolutiobondon, The Women's Press, 1993 at pg 29

2 Jeffreys, S., ‘Sexology and Antifeminism’ in Lemtt, D. & Raymond, J.GThe Sexual Liberals &
the Attack on Feministdew York, Pergamon Press 1990 pgs 14-27 pg 17



i: Background

This thesis argues that the legal anomaly of consatior® which is currently
required of opposite-sex couples but not of sameeseples, creates a hierarchy of
relationships premised upon conjugality and is dfee discriminatory.
Simultaneously, | argue the legal and religiouscemb of consummation is harmful to
women, as the patriarchal basis of consummationpl@sents it as something that is
doneto women. The law in the UK allows a marriage todeelared voidable on the
basis of non-consummation, but does not allow al g@sartnership or same sex
marriage to be nullified on the same basis. | athaé a legally valid marriage union
requires consummation, and for women, this requimesre than Auchmuty’'s
“surrender of individual personality” The thesis establishes the sexual criteria law
and society use in order to distinguish legallyidvaklationships, while providing
analysis in regard to how a relationship can bengekto acquire legal legitimacy

through the consummation act.

| review the legal changgshat have emerged in the UK with regard to refetfop
legislation and the impact these have had uponratadelings of consummation and
the role of women in marital sex. Whilst attempasé been made to try and equalise
the legal standing of different relationship forifiscluding same-sex relationships
and relationships involving transsexuals), theiteestists a legal inequality regarding
the intimate sexual relationship between couplesossc differing groups.

Heterosexual married couples have to consummaiteuthien, same-sex couples (in a

3 At its most basic, consummation could be descriaedhe first occurrence of sexual intercourse
between married couples after the legally recoghisarriage ceremony. This thesis demonstrates that
there are in fact many underlying requirementsasslimptions about consummation.

4 Auchmuty loc cit n1

® For example, the introduction of ti@ivil Partnership Act 2004nd theGender Recognition Act
2004 and theMarriage (Same Sex Couples) Act 2013
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civil partnership or same-sex marriage) do not, tiadssexual people who have not
undergone sex reassignment surgery can enter gufoa civil partnership) unions

in their new gender, without the physical capatatgonsummate. | demonstrate that
consummation is required of marriage, and the dafimof consummation is narrow,

requiring a specific sexual act to legitimise teationship. | examine whether or not
the failure to extend this to same-sex couplesn@riage and civil partnership), and
the legislative silence on the issue as regardssexuals signifies a legal move

beyond consummation.

S12 (a) and (b) of theMatrimonial Causes Act 1973(hereafter MCA 1973)
encompasses the relevant consummation legislattating that an unconsummated
marriage between a man and a woman is voidablevorgtounds: the incapacity of
one party to consummate, or the wilful refusal ok @arty to consummate. This
means that a court must declare the marriage Wyidieclaring a decree of nullity,
which can only occur at the insistence of one p#&tyhe marriage, and during the
parties’ lifetime’ A decree of nullity “declares that the marriagelt is void, i.e. no
valid marriage ever existed, or voidable, i.e.nrariage was valid unless annulléd.”
This is not replicated in same-sex marriage, erplain Chapter 5. The two types of

nullity can be distinguished in the following ways:

A void marriage is one that is legally invalid basa, for example:

® Matrimonial Causes Act 1973

" There are circumstances where a decree will bedas13 (1)(a)&(b) of th&latrimonial Causes Act
1973 states that the marriage will not be nullified daencapacity or wilful refusal if the parties bot
understood, prior to the marriage, that there waowidbe a sexual relationship.

8Judicial & Court Statistics 200%www.official-documents.gov.uk/document/cm74/746 H74df
(accessed 14/04/09)
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(a) either party was under the age of sixteen attime of the
marriage

(b) either party was already married

Examples of voidable marriages are those:

(a) not consummated due to incapacity or wilful refugalost
nullities are on these grounds)

(b) where one party was suffering from a venereal dsea a
communicable form, or was pregnant by someone aidbe

time of marriagé.

When considering consummation, “the act is ‘aldnd needs to occur after the
marriage ceremony. Historically, heterosexual nagei had been the only legally
recognised union between adults, and defines thetfaive sex capable of satisfying
the consummation requirement, leading commentatoesgue that the prioritisation
of marriage has served to promote heterosexualaeships as the norfi.Marriage

past and present has been detrimental and disadyents for women. In the past,
women and their possessions were legally vieweth@gproperty of their husbands
“which stresses the cultural, economic, politicaldalegal supremacy of the
husband.** Women were regarded as having granted their imig@nsent to sexual

intercourse whenever their husband wanted. Constiomis a continuation of this

° ldem

% Moran, L.J., ‘A study in the history of male seityain law: non-consummation’ (1990) law and
Critique 2 pgs 155-171 pg 168t v. M[1853] 2 Rob Ecc 623; see Chapter 2 below.

1 Miriam, K., ‘Toward a Phenomenology of Sex-RighReviving Radical Feminist Theory of
Compulsory Heterosexuality’ (2007) B®patial pgs 210-228; Stychin, C.F, ‘Not (Quite) a Hored a
Carriage’ (2006) 14eminist Legal Studigsgs 79-86

12 Barnett, H. ntroduction to Feminist Jurispruden¢®ndon, Cavendish 1998 pg 35
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treatment of women. It is something that is dbge& manto a woman, in a specific

way, which serves to render the woman’s body tteband’'s sexual property.

Same-sex couples have also been disadvantaged thedésw. The enactment of
Civil Partnership Act(hereafter CPA) came in 2064 This thesis demonstrates that
legal developments for same-sex couples are n@r@gessive as they first seem.
The passing of theGender Recognition A¢t (hereafter GRA) has meant that
transgender people have been able to legally exglstir ‘acquired’ gender (retaining
the gender binary), and also marry or create al gartnership, effectively
maintaining existing relationship structures. ThieAChas allowed for marriage-like
unions for same-sex couples, with 6,795 civil parships taking place in 201 The
Marriage (Same Sex Couples) Abtreafter M(SSC)A) allows for same-sex couples

to marry, perhaps indicating a progressive moveydvean homophobic legislatiotf.

| address whether or not the nature of marriagethadconsummation requirement
has been challenged and changed in light of ciaitr@rship, same-sex marriage,
transsexual marriage and claims by unmarried gblito access legal provisions. In
order to answer these research questions, my obskerks at whether or not sexual,
married relationships should be legally privilegager non-sexual, unmarried ones.
Traditional marriage for the purposes of this resie#s defined by the case ld/de v.

Hyde and Woodmanséé which defines legal (Judeo-Christian) marriage thes

3 Homosexual acts between men were illegal untiirthartial decriminalisation under th8exual
Offences Act 196T.esbianism was not acknowledged.

4 Gender Recognition Act 2004

15 http://www.ons.gov.uk/ons/rel/vsob2/civil-partneigsistatistics--united-kingdom/201 1/sb-civil-
partnerships-in-the-uk--2011.htrfdccessed 18/9/13)

1% This is still a point of contention among scholansl the public- see Chapter 5 below.

" Hyde v. Hyde and Woodmang$&866] LR 1 P&D 130
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“voluntary union for life of one man and one wontarthe exclusion of all others®

Through an analysis of the consummation requirentbig thesis examines whether
one should still use this definition of marriagedy. Even a superficial knowledge of
marriage demonstrates that this traditional dedinits not reflective of contemporary

circumstances.

The GRA now provides recognition that transgendspte can legally change their
gender, without undergoing sex reassignment, tlyene@iintaining existing gender
categories? Ignoring at this point the obvious gender implicas this raises in terms
of consummation, the GRA influences this reseanctwio ways. Firstly, it could be
argued that it has diminished any legal signifi@mmnsummation has, as non-
operative transgender people are physically unableonsummate in the required
way. Secondly, it could be argued that this is md rights issue that has had to be
absorbed into marriage law, and actually servesréate a further step in the
hierarchy of relationships. The very fact that demsummation requirement has not
been amended in light of this change reinforcesptioereative purpose of marriage.
There is no legislative definition of consummatiother than to state that it is
required, but a case law definition has emerge@ndirom cases in which a partner
has undergone a sex reassignment and where aalmpses as to whether or not the

couple can be said to have truly consummated tagaeship®

'®|bid at 133

9 An (American) example demonstrates the unusuatsims this can create: ‘Pregnant US man hails
‘miracle” http://news.bbc.co.uk/1/hi/world/americas/7330186 &@ccessed 15/04/09)

 These cases will be developed further in latept#ta-D-e v. A-g (falsely calling herself D-E)845]

1 Rob Ecc 280Corbett v. Corbett (Otherwise Ashlg}970] 2 W.L.R. 1306, (1971) P. 8Bgllinger v.
Bellinger[2003] UKHL 21, (2003) WL 1610368

14



The case law presented in Chapter 2 demonstragegtimate examination courts
have undertaken in assessing marital sexual relgtiand analyses the definition of
consummation found iD-e v. A-g* where a doctor was called upon to provide
extensive evidence regarding the ‘quality’ of tremsummation act and concluded
that “sexual intercourse, in the proper meaninghefterm, is ordinary and complete
intercourse; it does not mean partial and imperfetrcourse? This somewhat
ambiguous definition of marital sex has set thechanark against which subsequent
cases of non-consummation have been judged. Treaf#&® v. RB° further clarified
that ‘ordinary and complete’ intercourse does regjuire the emission of semen.

Further,

full and complete penetration is an essential idigrg to complete
intercourse, and the penetration must not be f@rg short moment
(W v. W[1967] 3 All ER 178). A marriage may be consumrdate
although artificial methods of contraception aredugBaxter v.
Baxter [1948] AC 274). Clearly, therefore, the possiilibf
conception is not necessary for consummation. 3w las the
penetration is not of a transient natucejtus interruptuswill not

bar consummatiorQackett v. Cackefl950] P 253)*

These cases provide just a glimpse of the searaefioe consummation, and are

analysed in Chapter 2. With courts having takerhsac intimate, personal and

2 D-e v. A-g (falsely calling herself Dj&p45]

2 |dem

B R v. R (Otherwise A)1952] 1 All ER 1194

% Hopkins, F.Formation and Annulment of Marriageondon, Oyez, 1976 pg 61

15



heteronormativef? defined examination of consummation, the introiucof the
GRA, CPA and M(SSC)A were huge steps for Englist Ih had been argued that
civil partnership would provide marriage like swmtto same-sex couples, although
there has been some deBBates to whether or not civil partnership truly isrmege,
marriage in all but name, or something completéfigent. The recent enactment of

the M(SSC)A demonstrates that civil partnershipasequal (Chapter 5).

| examine whether one can conclude from this that have moved beyond
consummation: perhaps its legal significance is mowte? Civil partnerships and
same-sex marriages cannot be dissolved on the bhsidultery, but heterosexual
marriages can. Some commentaibhgve argued that perhaps this confirms that civil
partnership and homosexual sex acts, are not @akeseriously as marriage and that
‘unnatural’ sexual acts cannot be defined for adylipurposes. If this is the case,
they also cannot be defined for the purposes ofwmmation. On the other hand, the
failure to mirror a consummation requirement caosilghify the beginning of the end

for sexually prioritised relationships.

%] use the word ‘heteronormative’ to indicate thaterosexual couples have always been regarded by
the norm. As such, all attempts by the courts ayislature to define consummation have been
premised on this assumption.

% Barker, N., ‘Sex and the Civil Partnership Act:eTRuture of (Non) Conjugality?’ (2006) 14
Feminist Legal Studigsgs 241-259; Bottomley, A. & Wong, S., ‘Speciaus: Domestic partnerships:
stretching the marriage model?’ (2006) B&minist Legal Studie® pgs 141-143; Crompton, L., ‘Civil
Partnerships Bill 2004: The lllusion of Equalityq04) 34Family Lawpgs 888-891; Feldblum, C.R.,
‘Gay is good: The moral case for marriage equaditgg more’ (2005) 1% ale Journal of Law and
Feminismpgs 139-184; Rainscourt, K., ‘The limitations oét@ivil Partnership Act 2004: an analysis
of cross-border recognition of same-sex marriag@06) 25Civil Justice Quarterly150-154

2" Clarke, V. ‘Lesbian and Gay Marriage: Transformator Normalization?’ (2003) 1Beminism and
Psychology4 pgs 519-529; Jeffreys, S ‘The Need to Abolish idge’ (2004) 14Feminism and
Psychology? pgs 327-331.
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Another family structure legally disadvantaged ba basis of its (absence of) sexual
activity is that of persons who live in familiallagonships. The case &urderf®
involved two elderly sisters who argued that itdiscriminatory to omit familial
relationships from the definitions of civil partséip, as when one of the sisters died,
the other would have to pay inheritance tax, wleyeame-sex couples would not.
The European Court held that the sisters couldaatonsidered civil partners within
the meaning of the CPA, and that this was not adbreof their rights, as civil
partnership was created to provide rights for same-couples only. Rees-Mogg
argues that the Act itself “is avowedly discrimm@t Same-sex couples gain
substantial tax advantages, equal to those of @edarouple. Members of the same
family are not allowed to enter into civil partnieiss with each other; nor are
unmarried heterosexual coupléS This case is examined in Chapter 6, to understand

the value placed upon sexual activity within relaghips.

Given the recent legal developments briefly outlimove, and the relatively small
amount of case-law engaging with ss12 (a) and (6AM.973, one could argue that
the research presented here is no longer valideoessary; law and society have
moved beyond focusing on the moment of consummaiibere has been no recent
case law on this issue, but consummation is dtithportance. The MCA 1973 is still

the current law on this matter. As the followingapters demonstrate, almost all of
the available commentary and literature discussimgsummation is written from a

medical perspectivé. The research presented here aims to add to thelingited

% Burden and Burden v. United Kingdapp no: 13378/05 [2008]

2 www.timesonline.co.uk/tol/comment/columnists/witfiarees_mogg/article1329412.edaccessed
9/2/08)

% Friedman, L.JVirgin Wives: A Study of Unconsummated Marriag@smdon, Tavistock, 1962;
Loewenfeld, L.A.On conjugal happiness experience, reflections atdca of a medical ma(g8™ ed)

17




socio-legal research available discussing the etfEthe consummation requirement
upon understandings of marriage, society, and rtigodéar, upon women. Research
into the consummation requirement should not beded in medicine alone, which
has focused upon solving sexual problems to allomsaemmation to occur. Rather, a
socio-legal’ analysis of the consummation requirement will jlevan invaluable

observation of societal views on many issues;

as a polysemic political space consummation has aed continues
to be conceived of in a variety of ways: as andsetl property
relations, as a matter of kinship, as a topic imjatto the
transmission of names, as an affair concerned wittius and
hierarchy, as the object of the problematic of ftesh’®%... it is

within this setting of consummation as a diversgdfiof many

possible meanings that it emerges as a matternaitie domain of

sexuality??

It is within the domain of sexuality and gendeattthis research positions itself.

London, Bale and Danielsson, 1913, translated yhKr R.E.S; Chesser, Eove Without Fear: A
Plain Guide To Sex Technique For Every Married A@Ew and Revised ed) London, Jarrolds, 1966.
3 Traditional legal research known as black let&ev has historically comprised of case law, statute
and textbooks. The research analysed and preséetedis of a socio-legal nature. ‘Socio-legal’
denotes research which is fundamentally of a ‘lavedntext’ approach, which has grown out of law
schools. In the UK, most ‘socio-legal researchtasmducted by legal academics. In the methodology
section below, | analyse the compatibility of tHesw in context’ approach with feminist research
ideals. Banakar, R., & Travers, M. (ed®)eory and Method in Socio-Legal Resea@kford, Hart,
2005; Salter, M. & Mason, Writing Law Dissertations: An Introduction and Gaitb the Conduct of
Legal Researclssex, Pearson Education, 2007; Wheeler, S. & BBpiA. ‘Socio-Legal Studies’ in
Hayton, D. (ed)Law’s Future(s): British Legal Developments in ' CenturyOxford, Hart, 2000,
pgs267-279; Goodrich, Raw in the Courts of Lovieondon, Routledge, 1996

*2 For example Michael Novak’s argument about thenpdy of ‘one flesh’ within marriage debates:
Novak, M., ‘What Marriage Is’ (2004) 1538ublic Interestpgs 24-30 pg 27

3 Moran op cit n10 pg 170-171

18



Whilst the law does not require consummation fagitimate marriage as such, (it is
merely a ground upon which a marriage can be datiaoidable), the assumption is
that marriages which do not end upon this grouagietbeen sexual. In this way, the
value of consummation does not just remain withi@ gender and sexuality field.
These other qualities of consummation are impgrtéhe convergence of these
different associations, particularly as a matterthed flesh, as a question of social
hierarchy, [and] as an issue of government, [mbat] tonsummation is a matrix of
already embodied power relatiomé.This point is further explored in Chapters 2 and
3 where | define consummation, and critique its @se a method to define
relationships and sexuality. A consummation regqonéet has far-reaching
consequences, the most important of which is ifsc#y to create and define the

arena of legitimate sexuality;

non-consummation marks a point of convergence, rategjic
situation where sexuality is deployed. It is a mxatnat is a relation
of integration, an effective conjunction, where aoWwledge
(sexuality) outwith the law, is conjoined in lawjlized in securing
a closure in a series of episodes. It is througih fwnjunctions that

a deployment of sexuality emerges within the faw.

Consummation links law and sex. Sexuality and derelations are a legal and a
private issue. This divide between sex in marriagea public concern and a private

act is also a focus of this thesis. | argue thsg¢xual imperative within relationships

3 |bid pg 171
% Ibid pg 170
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should not be legislated, evidenced with the ewereasing discourse surrounding
sexuality issues. Mainstream discourse such asptioaiuced by the government or
the church® has been used to shape the way in which we viewlegeand sexuality
as unchanging concepts which determine our idetftifowever, “through the lives,
struggles and the work of women and men speakirgugin the many feminisms,
lesbian perspectives and gay studies the polinedilire of identity and its place
within a dominant discourse of sexuality is expeciEd and questioned®! utilise
this feminist perspective to provide original arsady through engaging with radical
feminist texts and rehabilitating this theory withrrent legal developments, whilst
also taking note of points of contention with atitive perspectives. Effectively, |
wish to both rehabilitate radical feminism, whilapplying it to new social
phenomena, such as developments in legal provisioaame sex couples. | briefly

provide an outline of feminist theory below andnore detail in Chapter 1.

Feminist theory in general argues to varying estetitat women have been
subordinated in law, and that all areas of socpggmote patriarchy® Moran has
used case law to argue that when examining incpeases (where it is claimed the

male is incapable), the court focuses “upon theybatt in particular upon matters

% Especially the Roman Catholic Church; ‘Vatican veri to curb gay marriage’

http://news.bbc.co.uk/1/hi/world/europe/3108349.staccessed 25/04/09). There has also been
homophobia within the Church of Englar@bme Issues in Human Sexualityurch House Publishing,
2003

37 Whilst the Church has taken a very particular liegarding ‘non-traditional’ family structures, the
government (in the UK at least) has provided meassuo eliminate discrimination. However the
measures they have introduced (CPA and GRA) hdlyensintained traditional notions of gender and
sexuality, for example in requiring transgenderptedo either declare themselves a male or a female
or requiring same-sex civil partnerships to be leetwtwo partners only, modelled upon marriage. The
government has tried to mitigate the effects of thiy creating ways to make difference more
acceptable. For example, see the governments adwicécoming out’ and sexuality issues;
http://www.direct.gov.uk/en/YoungPeople/HealthAndRienships/ConcernedAbout/DG 10031257
(accessed 27/04/09)

% Moran op cit n10 pg 155

39 See further Chapter 1 which details the ways ifchvdifferent feminist streams have dealt with law,
law reform and patriarchy.
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relating to the production of knowledge of the mhkdy.”® He argues that “as
nature gone wrong, the failure to consummate theiage has a new urgency both
for the individual and for the realisation of sd@ader.”! This thesis also argues that
consummation impacts social order, but reaches tmatclusion through an
understanding of the woman’s perspective of maeriagnd consummation.
Previously, when consummation had not occurred,oties (blame) was placed on

the womart’?

and would lead the courts to reduce wives to &mer medical
examinations, which had to be conducted by surgeathgr than midwives, perhaps

because evidence from a fellow woman would be wepteble’®

For the most part, feminist theory has focused upenimpact of social phenomena
upon women. There have been those that concemsdis (and consummation) as
structured for the sexual gratification of men gHijor the subordination of women,
for procreatiof® and for the continuation of legitimate inheritanemd further to
reinforce the privileged legal and social positatheterosexual relationshiflt has
been argued that “sexual pleasure in marriage etachieved through contact with
the body of another but the other is not to behef $ame sex... heterosexuality in
marriage is thus legally compulsory in that thetitnon of marriage is preserved
and reserved for women and men’’ This heteronormativity is encapsulated within
definitions of consummation and can only be fudill by a sexual relationship

between a husband and his wife.

0 Moran op cit n10 pg 156

“L Ibid pg 170

“2 For exampléVelde v. Weld¢1731) 161 E.R 447

“3 Moran op cit n10 pg 158

** Thomson, M.Endowed: Regulating the Sexed Male Béajord, Routledge€007

“5 Novak op cit n32 pgs 24-30

¢ Brook, H., ‘How To Do Things With Sex’ in Stychil§ & Herman, D (eds)aw and Sexuality
Minnesota, Minnesota Press, 2001, pg 132-150

" Collier, R.,Masculinity, Law and the Familyondon, Routledge, 1995 pg 148
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Whilst this research deals predominantly with comswation, it does not focus
specifically on the moment of consummation withisceentific or medical analysis.
My focus is what consummation symbolises, in teaiheur societal development as
regards sexual relations and gender expectatiofscus upon the way in which
consummation is a legal, religious and sexual phmmon, all of which conspire to
create a heteronormative society, in which the wgadj family has been prioritised. |
examine why society has created a hierarchy otioelships, with (hetero)sexual
relationships at the top, based upon the presumeabk activity and permanence of

the relationship.

il: Research questions, aims and originality

The research presented looks to fill a gap in careaderstandings of many issues.
Firstly, there is very little existing literature valable exclusively about
consummation, and the literature that does exislated, perhaps as a result of the
“demise of deminist sexual politicas an optimistic feature of the women'’s liberation
movement.*® Secondly, there is no current literature that carap the role of
consummation alone within civil partnership, maggaand transsexual marriage.
Lastly, | seek to demonstrate the effective roliaa feminism can play in this type
of analysis, arguing that sexual politics shoulll Bé a part of feminist theory, and
demonstrating that radical feminism can still pdavia useful platform from which

law and society can be engaged, in order to reradggal sexual requirement.

48 Campbell, B., ‘A Feminist Sexual Politics: Now ysee it, now you don't.’ (1980) Eeminist
Reviewl pgs 1-18 pg 1
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The purpose of this thesis is to determine whaallggconstitutes “ordinary and
complete*® consummation, and why this is a necessary legategat in twenty-first
century English law. Having established the legald asocial importance of
consummation for a valid marriage, | then examimereasons for its omission from
the CPA, the M(SSC)A and the impact of the GRA dmaassexual person’s ability
to fully consummate a marriage union. Utilising icadl feminism to examine these
recent legal changes, (M(SSC)A in particular), aleatributes to the originality of
my work, for this has not yet been done. Bringiagether all my research, | argue
that a ‘meaningful’ relationship does not need d¢cabsexual one, but if it is, the state
should not concern itself with legislating this.efé is no legal magic that occurs in
the moment of consummation which makes a consunumatarriage any more
enduring than an unconsummated one. The unionlteslg been created through a

ceremony, vows and signatures, and sex shouldenot legislative importance.

One could argue that this thesis could be writtesmf any feminist perspective
(outlined in Chapter 1), and perhaps more conviglgifirom third wave feminism.

However, as explained throughout, | feel that drthe originality of the research
presented here is the application/rehabilitationradical feminism to new legal
phenomena, and the strength of the argument radgcainism creates, for the
removal of the consummation requirement and seral@ionships from law. The use
of radical feminism aside, there also remains thgirality of comparing all legally

recognised relationship forms in one piece of ne$ealhere is no academic work
which explicitly looks at consummation (or its abse) across all relationship forms.

The aim of this original outlook is to not only denstrate the viability of radical

“9D-e v. A-g (falsely calling herself D-ep cit n20 per Dr Lushington
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feminism, in light of new legal phenomena, but alsoproviding an overview of all
(legal) relationship forms, | am able to more dgand firmly argue that we have not
moved beyond legislating sexual relationships, ewben new legislation does not

speak of sexual relationships.

iii: Theoretical framework

In utilising feminist legal method, second wave figism and in particular radical
feminism, | work within the feminist belief that waust move beyond assumptions
of law as neutral and objective. These feminist$ foa ‘feminist jurisprudence’,
which signals “the shift away from a concentration law reform and ‘adding
women’ into legal considerations to a concern withdamental issues like legal
logic, legal values, justice, neutrality and ohijgty.” *° This thesis does not argue for
women to be ‘added’ to a male legal concept of someation, but rather highlights
the patriarchal reasoning behind the requiremertt,aigues for a feminist reading of

the consummation requirement.

Chapter 1 provides analysis of radical feminism #erdinist's views regarding the
issues my thesis raises. | provide here a briefview of radical feminism and my
reasons for using this theory. Radical feministgehproduced extensive literature
relating to marriage, gender, same-sex partnersmgistransgender issues, all key
focuses of my researchl use this thesis to ‘map’ progress in feminigtaty, and to
argue that radical feminists are still actively wog to “develop a politics of

intimacy that is self-respecting, self-enhancingl generat[ing] social change. The

0 Smart, CFeminism and the Power of Ldwndon, Routledge 1989 pg 66
*! These include texts by Daly, de Beauvoir, AuchmByownmiller and Greer, all of whom are
referenced within this research.
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politics of intimacy for heterosexual radical femsis continues to be a site of
resistance and change, enriching our understarafirte personal as political®
Developments in feminist theory are generally meféitto as wave and each wave
influences the one that follows. The third wave Byed as a backlash to second wave
feminism, and presents itself as the format in Wwhieminism has finally got it

right>*

This thesis looks to demonstrate that radical fesmrstill has something to say, and
should not be considered something of the pastudimoadical feminism can be seen
as old fashioned, it is the perfect theoreticabpective for this research as “central to
radical feminist perspectives is the belief thagakuality is socially constructed, then
it can be reconstructed in new and different wagsuality need not be coercive or
oppressive, it can be challenged and changedliis research aims to revise and
update theories of consummation in light of rekatjvrecent legal changes, whilst
drawing on elements of radical feminism, all witle tunderlying belief that “women
are, as a group, worse off than men, becauseittterests routinely fail to be given
equal consideratior?® The interests of women in consummation are deetmeze
the interests of men. Chapter 2 shows marriagdshthge endured for many years,

and have even produced offspring, have been heldable on the absence of a

2 Rowland, R. ‘Politics of Intimacy: Heterosexualityove and Power’ in Bell, D. & Klein, R.
Radically Speaking: Feminism Reclaineshdon, Zed Books 1996 pgs 77-86 pg 86

3 The waves are generally understood to corresporitheé decades of the 1970s, 1980s and 1990s
respectively, and to a move from liberal, sociadistl radical feminist thought to post-modern gender
theory.” Hemmings, C. ‘Telling feminist stories’q@5) 6Feminist Theory2 pgs 115-139 pg 116

> |bid pg 123. See also Hekman who argues that ilavbe difficult to find a feminist who would still
argue from the second wave: Hekman, S., ‘Beyondtige Feminism, identity and identity politics’
(2000) 1Feminist TheonB pgs 289-308 at pg 294

*5 Richardson, D. ‘ “Misguided, Dangerous and Wromwg' the Maligning of Radical Feminism’ in
Bell, D. & Klein, R. (edsRadically Speaking: Feminism Reclaimezhdon, Zed Books 1996 pgs 143-
154 pg 145

% purdy, L.,Reproducing Persons: Issues in Feminist Bioethiess York, Cornell University Press,
1996, p5
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consummative act. Legally speaking, a woman'’s irotee marriage is determined by
her ability/willingness to engage in a form of sakactivity deemed acceptable by
the court. | explore the traditions of radical famm and feminist views about
consummation, marriage and civil partnerships thhowt this thesis, and utilise

analysis of doctrine, legal sources and socio-legds.

Radical feminism occurred in the second wave. Waneder both to time and
ideological differences, so the second wave referdhe 1960s-1980s and the
ideology of women at that time. The emergence lufdtwave’ feminism could be
seen to suggest that the second wave had endeglid that the second wave has not
ended and is well placed to analyse issues of geredruality and the family. The
central tenet of second wave feminism is the furetatal belief that women should
unify because they are women. Class, race and faitexample were held to be
secondary to being a womahlf the second wave is over, then the identity of
‘woman’ is no longer the key unifying label. Rathéreach individual woman *“is
fragmented and likely to have multiple identitiégtt change over time, it would be
difficult to find a straightforward link between garience and political activity or to
conceive of a politics based on collective inteyest a sex- both of which had been

crucial for ‘second wave’ feminisnt”

Barker argues that feminist waves are not indepsnaled complete movements and

the second wave is an ongoing theoretical framewtither than focusing on

*" Jensen argues that gay men should engage wittatddminism today; Jensen, R. ‘Homecoming:
The Relevance of Radical Feminism for Gay Men’ @007 Journal of Homosexualit$14 pgs75-82

%8 This has attracted considerable criticism fronticai race feminists for example. This is addressed
further throughout the research presented.

¥ Hannam, J.FeminismHarlow, Pearson Education 2007 pg 160
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theoretical distinctions between the waves, | anmgushe wave metaphor as a
conceptual tool that illustrates the passing ottiwhilst emphasising the connectivity
between past and presefit.1 follow this analysis and argue that the moveato

individualistic third wave has been premature. Thean argues that ‘women’ is a
necessary defining label, but “it is not sufficiead the unifying factor of feminist
politics. It is the opposition to male dominatioiesh makes feminism relevant to
women wherever they are situated, however difféyetitey are excluded from

recognition as humarf” Second wave feminism continues to be of importaoce

women of today, as women unify against continuiradendomination.

| do not seek to phrase this research as a stonpsifilgia for a lost theofy. Third
wave feminism’s premature presentation as the adtiun of all feminism before it
declares one type of feminism ‘good’ and othersd’bdrather, each preceding
element of feminist theory still has a role in anporary issues. This is not to argue
that third wave feminism is of no use, but radifghinism is still of value when it
comes to looking at gender and sexuality issues,tardeclare otherwise is to do a
disservice to women and their ne&ifkesearchers still engage with second wave
feminism, and it impacts upon the third wave asl.wWhdical feminism stilis, and
should not be referred to as something of the pémtnam explains, “young women

who have benefited from social changes since ‘steoave feminism’ focus on the

€ Barker, N.,Not the marrying kind; feminist critiques of magiand legal recognition of same-sex
relationships(Unpublished PhD thesis) 2008 pg 208

. Thompson, D.Radical Feminism Todayondon, Sage Publishing, 2001 pg 13

%2 Feminist writing as loss, nostalgia or progresaddressed by Hemmings op cit n53 at pg 126

% |dem; Torr, R. ‘What's wrong with aspiring to findut what has really happened in academic
feminism’s recent past? : Response to Clare Henshiiiglling feminist stories” (2007) &eminist
Theoryl pgs 59-67; Hemmings, C. ‘What is a feminist tigaesponsible for? Response to Rachel
Torr’ (2007) 8Feminist Theoryl pgs 69-76
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body and sexuality as areas where struggle stilltbaake place® In this respect,
whereas other social phenomena may have moved desgmond wave feminism, we
arguably still need to engage with second wave ribgoin areas of the body,

sexuality, and in this case, consummation.

The second wave established itself in the USA andasl across the world in the
1960s with ‘bra-burning’ women demanding equal tsglith men. Women had been
steadily entering the workforce balancing home wandk life, and there was a need
for new and progressive legislati®hThe basis of second wave feminist work is that
women are ‘women’ predominantly as a result of umartrather than natufé.lt was
within this wave that arguments which explained waia construction as ‘Other’
emerged. This states that society, law and gerateeXample, are all built around
men, and as women are not men, they are ‘otheg.nifle body is the comparator.

The best known second wave feminist de Beauvoueatdhat,

one is not born, but rather becomes, a woman. Ndodical,

psychological, or economic fate determines the régthat the
human female presents in society; it is civilizatas a whole that
produces this creature, intermediate between maté eunuch,
which is described as feminine. Only the intervemtof someone

else can establish an individual asGther.®’

6 Hannam op cit n59 pg 165

 The liberation struggle was not universal. Amaric&rench, German, English and Japanese
movements were all quite active in the late 196fiavever, Scandinavia for example already had long
established marriage and abortion rights.

% See further for example, Friedan, Bhe Feminine Mystiquieondon, Gollancz 1963

" De Beauvoir, SThe Second S€£949) Parshley, H (ed and trans) London, Vintd§87 pg 295
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Hannam explains that de Beauvoir’s theories “calipteh her assertion that women
were as capable of choice as men, provided femimgth a new way of
understanding the social position of wom&h.Women are different in physical
appearance, but there is no reason other than dlyewe are raised and treated to
account for our second class status. The concégdtiah of ‘women’ as ‘other’ has
meant that being a ‘woman’ has further unified tembers of the struggle. Women
experience “oppression as women, not as memberghef groups such as their
social class. Hence, the explanation for women{gegsion is seen as lying in sexual

oppression. Women are oppressed because of theitse

During early feminist action, awareness-raisingugo were mixed- allowing both
men and women to participate. The women in thesmipy found themselves
relegated to tasks such as catering and minutengakit is hardly surprising,
therefore, that women began to meet together inonamous single-sex groups to
discuss issues that concerned them and to raigeothie demands™ New feminist
methods also developed to publicise and explorgegssaffecting women. One such
second wave method is consciousness-raising gretapsh encouraged women to
discuss their life experiences. Through these apehfrank conversations, women
discovered that their experiences were not uniggtrange, but were rather common
place amongst most women. Consciousness-raisingreghsvomen’s thoughts and
feelings were at the forefront of the struggle dedan to realise that ‘private’ issues

such as body image, sexuality and relationshipdeté be made politicat.

® Hannam op cit n59 pg 135

% Beasley, C.What is Feminism2ondon, Sage, 1999 pg 54
“Hannam op cit n59 pg 139

" Ibid pg 143
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Consciousness-raising has produced a body of whrkhnextensively examines “the
ways contemporary sexuality disqualifies and viaes, [and] demonstrates the
violence in the idea of sexuality and the violenumerpetrated in the name of
sexuality.”? In exposing these issues, we can “offer many frsigvhich reveal the
contingent and contested nature of sexuality. Topsn a window through which the
timeless, necessary, inevitable and exhaustiveitgqual the discourse of sexuality
may be problematized? Critics of consciousness-raising claim it is ‘gpailerapy’
for women speaking about personal grievances,Hauhbpe is that vocalising these
issues will lead towards an “understanding thasehmay not simply be a result of
their personal situations. It was a way of discongemwhat they had in commoeas

womenwhatever their differences of class or race orqeakexperience’™

Critics of consciousness-raising and the omissioolass and race from the second
wave argue that radical feminism is dominated lgydbncerns of white middle-class
women’” Critical race theory suggests all theories of etycshould account for race-
both that of the speaker and of those they arekspgeabout. However, this theory
also has its pitfalls, some of which are similarthmse levelled against radical
feminism. This theory is often quite biographicalhich is also a criticism of
consciousness-raising. Critical race theory ofggmores issues of multiculturalism,
and the potential complexity and multiplicity ofiatity and subordinatioff. It could

be seen as essentialist, as race labels are usetfyogroups of people, a criticism

2 Moran op cit n10 pg 155-156

3 1dem

" Walters, M.,Feminism- A very short introductio®xford, Oxford University Press, 2005 pg 112

S Klein, R. & Hawthorne, S. ‘Reclaiming Sisterhod®adical Feminism as an Antidote to Theoretical
and Embodied Fragmentation of Women’ in Ang-Lygaté, Corrin, C., & Henry, M.S (eds)
Desperately Seeking Sisterhood: Still Challengind BuildingLondon, Taylor Francis, 1997 pgs 57-
68

® Hutchinson, D.L. ‘Critical Race Histories: In a@uit’ (2004) 53American University Law Revie§v
pgs1187-1215
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also thrown at radical feminism, for its use of man’ as a unifying labél

“[L]jesbian feminists and black feminists, [have]allenged the claims of the
women’s liberation movement to speak for all woraed sought to bring their own
experiences and priorities to the fof& Whilst | acknowledge the different slant that
class and race can bring to some issues, theyoara rmportance to this thesis. The
consummation requirement affects all married woraeall races and classes who

live and marry under English law.

Furthermore | dismiss the use of some further flesdhat could be deemed relevant.
These omissions are made, as they are made inhaoyyt and speak to “the
boundaries established by any conceptual or theafétamework, which distinguish
that which is addressed and that which is congtdues outside the limits of the
theory at hand™ The rejection of queer theory is explained in Geapl, but
amounts to my preference to engage with theory lwhitises identity theory to both
categorize, and universalise experieffc@he omission of masculinities studies is
also justified later. There also exists a growingrature within the sociology of
heterosexuality. This theory has added to the devepectrum of feminist views on
sexuality. Jackson (who self identifies as a rddieminist), explains that feminist
theory tends to categorise sexuality in one ofdhvays;

1. centrality of male domination

" Harris, A.P. ‘Race and Essentialism in FeminisgaleTheory’ in Wing, A.K (ed)Critical Race
Feminism: A Reader NeMork, New York University Press 1997 pgs11-18

8 Hannam op cit n59 pg 151-152; Grillo, T. & Wildma&M. ‘Obscuring the Importance of Race: The
Implication of Making Comparisons between Racisrd 8&exism (or Other-isms)’ in Delgado, R. (ed)
Critical Race Theory: The Cutting Edédiladelphia, Temple Uni Press 1995, pgs564-572

" Ingraham, C. ‘The Heterosexual Imaginary: Femiistiology and Theories of Gender’ (1994) 12
Sociological Theory pgs203-219 pg203

8 Romero, A.P ‘Methodological Descriptions: “Femifiand “Queer” Legal Theories’ in Fineman,
M.A., Jackson, J.E & Romero, A.Feminist and Queer Legal Theory: Intimate Encouster
Uncomfortable Conversatior{eds) Surrey, Ashgate 2009 pgs179-198
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2. variability/plasticity of sexuality

3. construction of individual desirés
She would prefer that all theory engages withrake¢ of these views, but most theory
concentrates upon one aspect. | too fall into ttap, as radical feminism focuses
predominantly upon the first view, to the exclusaminthe others. It could be argued
that dominant discourses “around sexuality haven bemed from a predominantly

white and middle class as well as male and heteuas@erspective®

Ingraham argues that the heterosexual imaginarynceals the operation of
heterosexuality in structuring gender and closet afy critical analysis of
heterosexuality as an organizing institutiGh.iIngraham argues heterosexuality is
taken as natural and unchallenged, whereas gendeem as socially constructed. |
do not explicitly address the consummation requéneinfrom a purely sociological
perspective, but radical feminism is in fact thedacessor of this viefl. As shown
throughout this thesis, radical feminism argued ththough there are biological
differences between men and women, the meanindnedet differences has been
prescribed by patriarchy and heteronormativityhédterosexuality is unchallenged,
then gender stereotypes will remain unchallengedhhllenging consummation, this

thesis challenges one of the cornerstones of rssruality.

iv: Methodology

81 Jackson, S. ‘Theorizing Heterosexuality: Gendemvét and Pleasure’ (1994)Sirathclyde Papers
on Sociology & Social Policggs1-29, pgl

8 |bid pg4

8 Ingraham op cit n"79 pg203-4

 1dem
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Traditional legal methods use deduction, inductiamalogy, hypotheticals and
engage with policy and principles to research Iggablems. Feminist legal method
engages with a different set of principles whema@rang socio-legal phenomena, as
legal methods have traditionally been male metfid@ocio-legal feminist interests
include medical care issues, employment issue$] @dsues, and sexuality issues,
and their research “aims to understand the natugertder inequality and focuses on
gender politics, power relations and sexuality. Fésm is also based on experiences

of gender roles and relation®.”

The ‘law in context’ approach of socio-legal stideduld be said of other research
methods too. Socio-legal research sits well asranist research method, as this type
of engagement with the law can open other aventiessearch and analysis. Socio-
legal research allows feminists to not only lookvaiat the law says, but also how it
says it and why. Its benefit also lies in its a@pito be utilised for both theoretical and
empirical research. The key use of socio-legal arete as it relates to radical

feminism is that it does not simply state that slo&ution to gender-biased law is to
read it as gender neutral, but rather, to unehglotigins of the sexism of law. Socio-
legal research allows women to argue that law tssimoply a collection of rules, but

that it can be a site of struggle, and its produrctdf gender and identity can be
challenged” The utility of socio-legal research for the purpps# the research

presented here is that | utilise the key concersoeafo-legal research;

% Bondi, L., et al. Subjectivities, Knowledges, and Feminist Geographide subjects and Ethics of
Social Researcbxford, Rowman & Littlefield, 2002 pg 1

8 http://www.womensstudies.eku.edu/wh#élccessed 20/10/08)

87 Smart, C., ‘The Woman of Legal Discourse’ (1992%dcial and Legal Studigsys 29-44; Hultter,
B.M., & Lloyd-Bostock, S., ‘Law’s Relationship witBocial Science: The Interdependence of Theory,
Empirical Work and Social Relevance in Socio-Le§aldies’ in Hawkins, K.The Human Face of
Law: Essays in Honour of Donald Harr3xford, Clarendon Press, 1997 pgs 19-44
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socio-legal scholarship locates legal practicesiwithe context of
the other social practices which constitute themmmiediate
environment. Thus it comprehends a complex of achtnative,
commercial, economic, medical, psychiatric and othisciplinary
practices, wherever they impinge upon or interaith ¥aw... socio-
legal studies subject legal practices to a... @ogdiinquiry which
scrutinizes not merely the legal articulation of tielevant rules and
processes but the meaning and effects of those ané processes

as interpreted and enforced, and as experiencéteinysubject®

This is relevant to my research as consummatios doé stand alone in law, but is
impacted by medicine and religion, for example,dasmonstrated throughout this

research.

Feminist research generally begins through theesgwn of a hope: “the political
commitment to produce useful knowledge that willkena difference to women’s
lives through social and individual chand@.Bartlett argues that feminist research
should ask “about the gender implications of a aogractice or rule: have women
been left out of consideration? If so, in what wagw might that omission be
corrected? What difference would it make to do EbWith this in mind, feminist

research provides innovative responses to socal-lsgues that affect women on the

88 Lacey, NUnspeakable Subjects: Feminist Essays in Legal &abdheoryOxford, Hart, 1998 pg
222

8 |etherby, G.Feminist Research in Theory and Pract®eckingham, Open University Press, 2003
pg 4

90 Bartlett, K.T (1990) ‘Feminist Legal Methods’ Bartlett, K.T., & Kennedy, R. (ed$jeminist
Legal Theory: Readings in Law and Gen@eulder, Westview Press, 1991 pgs 370-403 pg 371
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ground, whilst facing questions abaubichwomen are conducting the research, and
which women they are studying. Feminist researcthésefore hard to generalize.
Issues of geography, race, ethnicity and sexubbitye all produced alternatives to

radical feminist research.

It could be argued that feminist theory in genelpalt, radical feminism in particular
has no academic value, as radical feminism is ofsn as a political standpoint
rather than an academic perspectivit.has also been felt by some radical feminists
that engaging in academic discourse could be seamwlusion with the patriarchal
system that keeps women oppressed. Yet many @dtngsts of the 1970s are now
respected academics and their focus still remaiosien’s issues. It is within this
mindset that | present this academic work whilguarg that it incorporates the main

tenets of radical feminism.

Feminists feel that part of the process of socgaleesearch is to have acknowledged
the fact that women are not listened to. By enagintaconversation about women'’s
experiences, women realise that their experienaesdlective, and they are able to
express this within the positive atmosphere of cmsness-raising groups. In this
way, feminism does not emerge from a “body of thdmrt rather on instances of the

experience of power and lack of pow&t.”

91 Bottomley, A., Gibson, S. & Meteyard, B. ‘Dwonkiwhich Dworkin? Taking Feminism Seriously’
(1987) 14Journal of Law and Societly pgs 47- 60 pg 47; Herbert, N., 1992 as quotéthimmpson op

cit n61 pg 32

92 Bottomley, Gibson & Meteyard Ibid pg 47: MackinndhA., Toward a Feminist Theory of the State
Cambridge, Harvard University Press, 1989 at pd@3Campbell op cit n48 pg 3 and pgs 12-13;
Dworkin, A., ‘Woman-Hating Right and Left’ in Leidiidt, D. & Raymond, J.GThe Sexual Liberals

& the Attack on FeminismNew York, Pergamon Press 1990 pgs 28-40 at pg 29;
http://www.now.org/organization/conference/resauns/2011.html#l (accessed 10/02/12) and
http://redstockings.org/index.php?option=com_cot&eiew=article&id=76&Itemid=59 (accessed
10/02/12)
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| engage with socio-legal research through thesatibn of existing radical feminist
research regarding gender and sexuality for exampieh has developed through
consciousness-raising. This thesis aims to be the ‘next-step’, using taxis
theoretical data available from radical feminist@bhalyse consummation and its links
to existing theories of power, domination and geraael sexuality. The methodology
here is theoretical analysis used to demonstragewhy in which legislatively,
consummation is presented as inoffensive, gendetraleand as a means through

which to exit a marriage.

9 See Chapter One below, but also Mackinnon ibidg8390
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THEORETICAL PERSPECTIVE: FEMINIST THEORY

This chapter provides an outline of the extremelyad theoretical contentions of feminist
theory. | examine what constitutes feminism, anetivér it is academic theory, or political
practice. | then outline the history of feminismingsthe ‘waves’ metaphor. | provide a
comprehensive overview of radical feminism’s views patriarchy, domination and power,
the private/public divide and gender and sexuadisyies, whilst highlighting criticisms that
have been levelled at radical feminists. Radicahifést views on consummation are

critigued in Chapter 3.

Radical feminism argues that the problems womee faithin the law lie with the whole
system of law and society, starting with the veagt fthat law makers are men, and that men
and women are not equal sexually, socially or lgg&adical feminism was the first stream
of feminist thought to dramatically break with earlfeminist theories which had tried to
work within existing social relations and instinis. Radical feminists believe that
patriarchy is all-pervasive, thereby affecting wonag the very basic level of their thoughts,
setting the way in which women think. This view pHtriarchy flows through all feminist
theory, but most strongly through radical feminiseory which aims to uncover male
domination as a power relation “while struggling goworld where women are recognized as
human beings in their own right.The use of terms such as ‘domination’ is not tidate
that all women are completely powerless to memthiff were the case, feminism would not

have been able to emerge. Rather, “it is usedni®istke of clarity, in order to designate as

! Thompson, D.Radical Feminism Todayondon, Sage Publishing, 2001 pg 8
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clearly as possible what it is that feminism is @fpg... Feminism says that male

domination constitutes the conditions under whiehliwe, but thatt ought not to be st?

Reference to patriarchy throughout this researarsésl within the meaning outlined above.
Radical feminists argue that sometimes “qualifyfaginism with any of a variety of pre-
existing frameworks serves to disguise the coreningaof feminism.® Feminism is not just

a political struggle, it is a struggle in the “ddmaf meaning.* Whilst feminists are
concerned with issues such as rape, children apiogment, their analysis means that these
matters have a different meaning. The focus is ywaon the woman, and ‘women’ as a
unifying label. Consequentially, meaning is evergwé) and so too is the possibility of
feminist struggle. The politics of feminists areotnconfined to the kinds of issues
conventionally defined as ‘political’, but...can h&pmpanywhere with whatever tools are
closest to hand...[Fleminism is available wherevemen are, and advances wherever

women do.?

1.1: What is feminism? Theory or practice?

Throughout history there has been a quest to deterthe role of women within society.
“However, it is eighteenth, nineteenth and earlgritieth century feminist campaigns for the
elimination of discriminatory laws which preventedmen from participating fully in civic
life which mark the origins of contemporary feminisought.® It is generally accepted that

this campaign for womens feminism. Feminists “on the whole... tend, oftenite

% |dem

3 Ibid pg 1

* Ibid pg 16

® |dem pg 16

® Barnett, H.)ntroduction to Feminist Jurispruden¢sndon, Cavendish 1998 pg 3
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deliberately, not to say what they mean by femiri$rMackinnon is arguably the most
influential and well known radical femini&tShe claims that a theory can be considered
feminist “to the extent it is persuaded that worhame been unjustly unequal to men because
of the social meaning of their bodies. Feminisbtlgas critical of gender as a determinant of
life chances, finding that it is women who diffetiaily suffer from the distinction of sexX.”
She argues that radical feminism sees women as monut as part of another group, or
gender neutral. Harris states that all Mackinnaneseto do is ignore other differences, and

re-discover white wometf.

Thompson speaks of feminism as a ‘social enterpasamework that is anxious to address
social wrongs both morally and politically. It is @&thical stance “in that it starts from and
continually returns to questions of good value,. afght and wrong, of what is worthwhile
and significant and what is not”She breaks with the tendency to avoid definition a
claims feminism is “the struggle against male som@ey and the struggle for a human status
for women identifying with women'? Fineman and other feminists use this startingtdoin
claim that the legal theories advanced are “petspescholarship” which denotes “an ever-
growing body of work connected by the fact thathallenges the traditional notion that law

is a neutral, objective, rational set of rules, ftewed in content and form by the passions

" Thompson op cit n1 pg 5
8 Barnett op cit né pg 165
® Mackinnon, C.A.Toward a Feminist Theory of the St&ambridge, Harvard University Press, 1989 pg 37
19 Harris, A.P. ‘Race and Essentialism in FeminisgdleTheory’ in Wing, A.K (edCritical Race Feminism: A
Reader Newrork, New York University Press 1997 pgs11-18 pgRRhardson, D. ‘Deconstructing Feminist
Critiques of Radical Feminism’ in Ang-Lygate, M.,0€in, C. & Henry, M.S (edsDesperately Seeking
Sisterhood: Still Challenging & Buildingondon, Taylor and Francis, 1997 pgs45-56
" Thompson op cit nl pg 7
2 |bid pg 16
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and perspectives of those who possess and wieldpdiaesr inherent in law and legal

institutions.™3

Chapters 2 and 3 show that the law regarding commtion has also been presented as
neutral, rational and objective, but in realityaiseflection of the passion of men who wield
power in law and legal institutior!$. Feminists examine power structures in society to
determine modes of patriarchy as domination. Thghlight the public/private dichotomy;
an ideological construct “which confines importaspects of the subordination of women to
the domain of the ‘private’, and allows some of thest violent manifestations of the power
of men over women to go unrecognized and unchetkdeeminist politics tries to make the
private political and public, in an effort to chalige the dichotomy and its effects upon the
social and personal development of women. “Feminiszans the personal is politicRand

the political is academic.

MacKinnon claims that the liberation of women, umihg in law, is “first practice, then
theory...Feminism was a practice long before it wakesry... This distinguishes it from

academic feminism* But Bottomley et al argue that feminist theorynisw worthy of

13 Fineman, M.A. The Neutered Mother, The Sexual Family and Otheerfiath Century Tragedidsondon,
Routledge, 1995 pg 24; Smart, Caw, Crime & Sexuality: Essays in Feminikimndon, Sage 1995 at pg 189
Law is more than sexist, the aims and charactesisti law are male.
14 Rationality and objectivity are associated withlen@maits, and so is the law: Smart, C., ‘Law’s Rowthe
Sexed Body, and Feminist Discourse’ (1990 &idrnal of Law and Socie® pgs 194-210 pg 204; Smart op cit
nl2 pg 162
!> Thompson op cit nl pg 7; Barnett op cit n6 pg 168
% Herbert, N., 1992 as quoted in Thompson op cipgB2. ‘The personal is political’ means that “wiat do
everyday matters.” MacKinnon, C.A., ‘Liberalism atite Death of Feminism’ in Leidholdt, D. & Raymond,
J.G.,The Sexual Liberals & the Attack on FeminiSew York, Pergamon Press 1990 pgs 3-13 pg 5
1 MacKinnon, C., ‘From Practice to Theory, or Whaiai White Woman Anyway?’ in Bell, D. & Klein, R , S
(eds)Radically Speaking: Feminism Reclaimedndon, Zed Books, 1996 pgs 45- 54 pg 46; Bottymie,
Gibson, S. & Meteyard, B. ‘Dworkin; Which Dworkinraking Feminism Seriously’ (1987) U&urnal of Law
and Societyl pgs 47- 60 pg 47; Smart op cit n13 pg 194; Rod&R. & Klein, R. ‘Radical Feminism: History,
Politics, Action’ in Bell, D. & Klein, RRadically Speaking: Feminism Reclaimeazhdon, Zed Books 1996 pgs
9-36
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academic recognition as it has matured, as hagetheral “political and academic climat&.”
Brooks argues that this ‘divide’ between theory prattice is actually a “falsely constructed

binarism,*°

perhaps silencing the criticism of radical femmias intellectually inferior, and
acknowledging that thesis’ such as this can betewifrom a feminist perspective, and be
considered academic. Whilst recognising “that thvedd between theory and practice is to
some extent a falsely constructed binarism, theneams the need to engage in a discourse
that recognises the reality of exactly how the fmform each other® It is for this reason
that | engage with feminist research as an acadper&pective. Although consummation is
not currently a ‘political’ issue, feminism exists the debates around consummation,

because women are involved in consummation, ibisedo them, and their participation is

almost unquestioned as a result of the absorpfipatoarchal ideals of sex and marriage.

Consummation is a real life experience for womemn eadical feminism “has concentrated
on creating its theory in the writing of women’sds and the political analysis of women’s
oppression® Making issues political and academic is benefibatause it pushes them into
the public arena, and onto the public agenda. Woraenot be ‘equal’ with men as long as
there is no equality among men. In feminist termbat women want is a human status
where rights, benefits and dignities are gainedabne’s expense, and where duties and
obligations do not fall disproportionately on theoslders of women? MacKinnon says
women who work in the legal field need to articaldthe theory of women’s practice-

women’s resistance, visions, consciousness, igunetions of community, experience of

18 Bottomley, Gibson & Meteyard op cit n17 pg 48
9 Brookes, D.L., ‘A Commentary on the Essence ofi&sisentialism in Feminist Legal Theory’ (1994) 2
Feminist Legal Studiez pgs 115-132 pg 115
2 1dem
% Rowland, R. & Klein, R.D., ‘Radical Feminism: Ggite and Construct’ in Gunew, S (e#minist
Knowledge: Critique and Construtbndon, Routledge, 1990 pgs 271-303 pg 271; Thompp cit n1 pg 135
%2 Thompson op cit n1 pg 6 -7
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inequality...As our theoretical question becomes “wikahe theory of women'’s practice”,
our theory becomes a way of moving against andutiirothe world, and methodology

becomes technology”

1.2: Feminist waves

As a result of changing views and social conditjoti$ferences have emerged between
feminist theories over time. The development of ifest theory has not been a linear
process, but is often presented as one which ‘€hlbg story as one of progress beyond
falsely boundaried categories and identitfdsThese changing perspectives within feminism
are referred to as waves, “although none of thegetally distinct or isolated from other
phases® Just as it is difficult to tell where one wavetiire ocean ends and another begins, it
is also difficult to determine when one ‘wave’ ehiinist theory begins and ends. Hemmings
has argued that the telling of feminist history lwsved to present the emergence of
feminism as a more linear process than that destiiy the wave metaphor, and we should
focus upon stressing the links between differirgmieworks’® Those that present feminist
history as linear argue simplistically that eaclag#replaced the one before it, rather than
acknowledge the influence of each wave upon thet.fleRadical feminism evolved
predominantly within the second wave, though inpkeg with the wave metaphor, it

embraces elements of first wave feminism, and anftes third wave perspectives.

% MacKinnon op cit n17 pg 46

% Hemmings, C. ‘Telling feminist stories’ (2005 @minist Theon? pgs 115-139 pg 116

% Barnett op cit né pg 5

% Hemmings op cit n24 pgs 115-116 and 131

?" Hekman, S., ‘Beyond identity: Feminism, identitydaidentity politics’ (2000) Feminist TheonB pgs 289-
308 at pg 290
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First wave (liberal) feminism was most prevalenttie mid Victorian age, but stretched
through to the mid 1980s. These feminists workethiwiexisting systems of law and
society, in order to remove the inherent inequeditiwithout questioning the system’s
functionality itself. Liberal feminists “acceptedw as traditionally portrayed: the rational,
objective, fair, gender-neutral arbiter in disputesr rights which applied to undifferentiated
but individual and autonomous legal subjeéfsFirst wave liberal feminists argued that both
men and women are autonomous. Consequently, “ediignindividual choice, equal rights

and equal opportunity are central concepts for réibepolitical theory. Liberal

feminism...argues that women are just as rationalmes and... should have equal
opportunity with men to exercise their right to matational, self-interested choicés.”

These liberal feminists have faced criticism fradical feminists both for their view on law,
and also for their adoption of “an assimilatioriistory of equality that would benefit women

only if they acted like men®®

Second wave feminism does not focus primarily tre ‘$ubstantive (legal) inequalities under
which women exist...but rather the legal and societalcture which perpetuates
inequalities.®® | utilise this view to highlight a legal inequafit the requirement of

consummation- and also position this inequalityhwitits legal and societal structure of
heteronormativity and patriarchy. Law’s use of gandeutral language pretends to deliver
impartiality, objectivity and rationality, but iratt serves to mask “the extent to which law is
permeated by male constructs, male standards. fBasdnable man’ so beloved by the

common law, does not include women. If women arddoreasonable’, within the legal

28 Barnett op cit N6 pg 5

2 cain, P.A., ‘Feminism and the Limits of Equalitjn Weisberg, D.K (ed)Feminist Legal Theory:
FoundationsPhiladelphia, Temple University Press 1993, pd&2487 pg 237-238

% |bid pg 238; Smart op cit n12 pgs 163-165; Rowl&rilein op cit n17 pg 12

31 Barnett op cit n6 pgs 163-164
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meaning of the term, they must adopt the male stahof reasonablenes¥ Consummation

legislation utilises ‘gender-neutral’ language, gamting the need to consummate as
applicable equally to both the husband and wifeweleer, upon reading the case law and
analysis, it becomes clear that in practical teeogasummation is a male construct with male

standards.

Radical feminists assert that to argue that wonrensanilar to men “merely assimilates
women into an unchanged male sphere. In a sereseeshlt is to make women into men.”
For this reason, radical feminists build their angmts upon the differences between men
and women, which have been used by men to subt¢ediv@men. Daly states that all text is
male constructed, and that ‘moronized’ women “bai¢hat male-written texts (biblical,

literary, medical, legal, scientific) are “true®”

"This rings true of consummation. The fact
that there is very little published material ab@ohsummation suggests that there is no
alternative worth discussing. Failure to examiné ariticise the consummation requirement

deems the legal existence of consummation ‘trud’reacessary.

In viewing law as male, second wave feminists hdeeeloped alternative theories about
power, gender and sexuality, and how these relatspecific issues such as abortion,
reproductive autonomy and the sex industry. “Rddieminism’s revolutionary intent is
expressed first and foremost in its woman-centrestn@omen’s experiences and interests
are at the centre of our theory and practice. thésonly theorypy andfor women.® Whilst

liberal feminists were still focusing on individuaghts and equal opportunities, radical

%2 |bid pg 6
33 Cain op cit n29 pg 238
% Daly, M., Gyn/Ecology: The Metaethics of Radical FeminBoston, Beacon Press 1978 pg 5
% Evident in radical feminist consciousness-raigingups. Rowland & Klein op cit n20 pg 272; Raymod.,
‘Not a Sentimental Journey’ in Leidholdt, D. & Ragmd, J.G.The Sexual Liberals & the Attack on Feminism
New York, Pergamon Press 1990 pgs 222-226 at pg 225
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feminists were attempting “to find new ways of ttizimg women'’s relationship to mef®”
Atkinson writes, “the analysis begins with the farst raison d’étrethat women are a class,
that this class is political in nature, and thas tholitical class is oppressed. From this point
on, Radical Feminism separates from traditionalifésm.”’ Radical feminists provided
new insight into the ways in which patriarchy exgsed power, not only overtly but also
covertly through accepted social norms such agiee of ‘gender’, creating a “new political
and social theory of women’s oppression, and gresgfor the end of that oppression, which

comes from women’s lived experiencés.”

Extending the feminist theory of male dominatioadical feminists have argued that the
development of alternative feminist frameworks ist ran argument between ‘equally
matched contenders’ but rather an attack on radealnism “powered by allegiances to
varieties of malestream thoughf."The notion of labelling types of feminism “serviee
ideological purpose of opening a space within fesnmn for other ‘feminisms’, thus

providing a platform for attacking it from withirf®

"It will be found throughout this thesis
that many authors who are referenced will not skdfitify as ‘radical’ but will for example,
argue against the institution of marriage, whichwisy they have been referenced in this

work, as | make the same argument, on the basieeafonsummation requirement.

Whilst radical feminism may be more revolutionaryits actions and aims, it serves to
analyse not only the effect of law upon women, thiet root of the law, and the underlying

assumptions leading to its enactment. This focus shmt discount the contribution made by

% Hannam, J.FeminismHarlow, Pearson Education 2007 pg 144
37 Atkinson, T-G 1974 quoted in Rowland & Klein op oR0 pg 274
% Rowland & Klein op cit n21 pg 271

39 Thompson op cit n1 pg 1

“Oldem
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academics and activists from other frameworks. Wwbe ‘radical’ means “pertaining to the
root’: Radical Feminism looks at the roots of worsepppression For radical feminists,
feminism is not about a revival of a political mawvent for social equality. Rather, “it is the
second wave of the most important revolution irtdms Its aim: overthrow of the oldest,
most rigid class/caste system in existence, thesckystem based on sex- a system
consolidated over thousands of years, lending ticketypal male and female roles an

underserved legitimacy and seeming permaneffce.”

Theories emerging from within third wave feminisould be considered more relevant to the
purposes of this research. The third wave emengaésponse to perceived failures of the
feminist waves before it, in particular, challengithe essentialist and universalising claims
of radical feminism, which it felt rendered “invidé the actual experiences of diversity.”
Butler has strongly argued that gender is sometlivag a woman performs, rather than
something she is born with or destinedtdhis third wave/queer theory is often seen as
challenging the naturalization of identf}.It functions in the gaps of identity politics-
challenging existing binaries. | believe radicahfeism does the same thing, in a better way.
Queer theory was born out of the principles of gaddfeminism, but in denying universality,
its cause is betrayed. It cannot achieve anything tries to account for every possible
situation. Asch argues that “society will balk aaking modifications that include everyone

unless dominant members of that society can beepyext to benefit as a by-product of these

“I Rowland & Klein op cit n21 pg 271

“2 Firestone, S.The Dialectic of Sex: The Case for Feminist Reiaiutondon, The Women'’s Press, 1979 pg
23

*3 Hines, S., ‘A pathway to diversity?: human right#jzenship and the politics of transgender’ (2009
Contemporary Politicd pgs 87-102, pg 96

“ Butler, J.,Gender TroubleNew York, Routledge 1990; Hekman op cit n26 pg 28@kman argues that
Butler’'s theory of performativity is inadequateBugtler falls into her own criticisms of second wefeeninism.
Butler's book states the use of binarisms inhakjtout then argues for the opposite of radical féshiheory.
“5Hines op cit n43 pg 96
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changes® Butler's ‘gender performatives’ are born out bétinsights of de Beauvoir's
conception of gender- in which a person is not bmrwoman, but rather becomes 6he.
Rejection of identity within Queer theory leadsatdenial of difference. Seidman argues that,
“this very refusal to anchor experience in idenéfions ends up, ironically, denying
differences by either submerging them in an uncdefidated oppositional mass or by
blocking the development of individual and socialfedences through the disciplining

compulsory imperative to remain undifferentiat&.”

Third wave feminism has become increasingly appgdliecause it is seen to allow feminist
theory to move beyond “liberal feminists’ attentitm individual women'’s rights, radical

feminism’s collective action for social justice,dathe end of patriarchy’® and onto a type

of feminism which is more reflective of its parpeints>® In comparison to the perceived
ignorance/exclusion of racial diversity by radidaminists, the third wave emerges “as
champion of multiplicity and differencé” However, in patriarchy “other disparities of
power such as race and ethnicity can be... sexubfZ and the power dynamic in this
sexualisation is best explained by radical feminemad theories of patriarchy. Whilst | do
incorporate some third wave feminist's work, | dot rfeel that this thesis should be

constructed solely from this perspective. | sulisctd the view put forward by second wave

% Asch, A. ‘Critical Race Theory, Feminism, and Diity: Reflections on Social Justice and Personal
Identity’ (2001) 620hio State Law Journdl pgs391-423 pg 401

“" Butler op cit n44; De Beauvoir, Sthe Second S&%949) Parshley, H (ed and trans) London, Vintd§87

8 Seidman, S., ‘ldentity and Politics in a ‘postmodeyay culture: some historical and conceptualerbtn
Warner, M. (ed)Fear of a queer planet: queer politics and sociaédry Minneapolis, MN: University of
Minnesota Press1993 pg 133

9 English, L.M & Irving, C.J., ‘Reflexive Texts: lses of Knowledge, Power, and Discourse in Reseagchi
Gender and Learning’ (2008)AHult Education Quarterl8 pgs 267-283 pg 271

0 For example acknowledging other labels such as rac

> Hemmings op cit n24 pg 126; Hekman op cit n27.

2 Jensen, R. ‘Homecoming: The Relevance of Radieahifism for Gay Men’ (2004) 4dournal of
Homosexualityd14 pgs75-82 pg77
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feminists that “law and legal systems operate iinaariably sexist manner>® and the most
effective way to combat this is to unite as wom€onversely third wave feminists argue
“law is too complicated a phenomenon to be porttagethis holistic manner. What needs to
be understood from this perspective, is the mammewhich law responds to differing

problems, and in its operation reveals its wellag@ted gender bias®

| further argue against the third wave’s view thgand theories’ are de&d.The second
wave is seen as espousing monocausal explanatmmsadical feminists this is patriarchy,
for Marxist feminists for example, this is classusture®® In my opinion, the ‘grand theories’
of second wave feminism are not complete, espgamdilere issues of gender and sexuality
are concerned. We have not obtained all the passiiVantages given by second wave
theories. We have not exhausted the theories esgdostheir full capacity, and although
each wave overlaps with the next, perhaps secona vieminism has been too quickly
moved away from. Radical feminism has been attaeketimarginalized, and feminism has
moved more readily into “a comfortable and easyrlidrianism, stressing individualism
rather than collective responsibility; or into sd@m with its ready made structures to attack,

» Radical

withdrawing the heat from the main actors of pattig: men themselves
feminism in comparison seems naively dependent ummective action, and is perhaps
overly ‘radical’ in its expectations. Some femisistrgue that radical feminism focuses too

strongly on woman’s biology, and in unifying womas ‘women’, creates an essential

woman. But we have not achieved the political aiofisthe second wave movement,

%3 Barnett op cit n6é pg 7

> |dem

*5 |bid pg 8

*5 Smart op cit n13 pgs 167- 171
*"Rowland & Klein op cit n17 pg 10
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described by Firestone as “not just eliminationale privilege but of the sexdistinction

itself.”>®

Third wave feminism does not appear to be addrgghis aim successfully. In reference to
consummation, | argue second wave theories atetlgtilmost relevant and that universal
(monocausal) explanations can be provided. Whemdgitzeories are critiqued, and the local
and particular are prioritised, at the expense Ibéracompassing theories, this serves to
endanger the effort to create wide-reaching satiahge’® Race, age, faith and disability are
irrelevant at the moment of consummation. For womwéo experience consummation, the
experience is of course unique to them, but thecepinof consummation is universally

understood® The law universalises the experience, as it doegmovide different constructs

of consummation on the basis of faith, race or &gdlowing chapters show that the only
matter of importance for the law is that the wiea woman, and must be penetrated
vaginally by her husband’s penis. Therefore, tcakpaf women as one for the purposes of
this research is to promote radical feminist thagki but also to work within law’s own

definition.

Richardson argues that no form of feminist theaag hdequately dealt with issues of class
and ethnicity. She disagrees with “the suggestiat tadical feminism is inherently more
likely than other forms of feminism to result indanial of the different interests between,

especially, Black and white womeft."Stacey explains that universalising the oppressfon

%8 Firestone op cit n41 pg 19

* Ingraham, C. ‘The Heterosexual Imaginary: Femirisiciology and Theories of Gender (1994) 12
Sociological Theor® pgs203-219 pg206

® Daly argues that “the oppression of women knowsthmic, national, or religious bounds.” Daly dpr33

pg 111; Thompson op cit n1 pg 133

®! Richardson, D. “Misguided, Dangerous and Wrong’the Maligning of Radical Feminism’ in Bell, D. &
Klein, R, S (edsRadically Speaking: Feminism Reclaimezhdon, Zed Books, 1996 pgs 143-154 pg 147
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women and theorising differences between womentvaoedifferent issues and “plenty of
feminist theory which is not claiming the universalof women’s oppression can be
challenged for its racist assumptions, and likewgsreralised theories of oppression are by
no means the prerogative of white feministsHowever, it has to be acknowledged that
there are inconsistencies in adopting a univetsapproach. When biology is incorporated
into the law, it becomes essentialised for womem.example, it is assumed that all women
will inevitably become pregnant, and this “condetia problematidifferencewith respect
to legal treatment. This construction of womanhasdbviously problematic in that it
excludes women who are not and who will not eveobee pregnant®® MacKinnon states
that radical feminism “sees all women in each ora.radicalism, women is a collective
whole, a singular noun, its diverse elements paitsocommonality.®* The Redstockings
argue that as radical feminists engaging with constess-raising they “identify with all
women... [and] repudiate all economic, racial, ediwnal or status privileges that divide us
from other women... [and as such are] determine@d¢ognize and eliminate any prejudices

we may hold against other womet.”

| believe that when it comes to examining the legahstruction and socio-legal
understanding of consummation in marriage, secaaevieminism has not been used to its
full advantage. When trying to effect legal reforpmlicy makers will be more concerned
with a law that affects as many people as possMéking law reform suggestions from an
individualistic (third wave) position means thaésle proposals will never be taken seriously.

This is perhaps the best example of the politieaher than academic stance of radical

%2 Stacey, J 1993 quoted in Richardson op cit n6148y

%3 Brookes op cit n19 pg 119 (footnotes)

6 Mackinnon op cit n9 pg 40

% http://redstockings.org/index.php?option=com_cot&eiew=article&id=76&Itemid=59(accessed 10/02/12)
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feminism. In order to enact any kind of changetha law regulating consummation for

example, there needs to be strength in numberaitopgwer, and hopefully, change.

Whilst radical feminist theory has been heavilyticised, feminists owe much to it. Rights
movements need radicals and “what feminists owadacal feminism is the conviction that
what women share is their sexuality and that evehis sexuality has been a source of
danger for women in the past, it can become a le¢yseasure and power for each and
every woman in the futuré® This thesis argues the same. Consummation is rooted
though patriarchal understandings and is someti@ggired of women, by men. Once sexual
relations are removed from these constraints, tlsen®thing to say a woman cannot enjoy
her sexual experiences with men. To reduce raderainism “to a simplistic biological
determinist argument? is to dramatically under appreciate the poteritinkocial change it

could still yield.

1.3: Radical feminism: patriarchy, domination amdvpr

In one sense, all feminism is by definition ‘radicahallenging the central
tenets of legal and political thought and demanduldy citizenship for

women in society’

Patriarchy, domination and power relations are irtgsa feminist concepts most prevalent in
second wave feminist writing. The ‘personal is podil’ shows that our, “so-called ‘private’

life cannot be isolated from society’s attentidre tefusal of society and law to recognise the

% Tong, R.Feminist Thought: A Comprehensive Introducti@mdon, Unwin Hyman, 1989 pg 138
" Rowland & Klein op cit n21 pg 297
% Barnett op cit n6 pg 163
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realities of patriarchy have for too long rendeveaimen vulnerable to abuse, manipulation
and violence ® Feminists have traced the origins of patriarchgemonstrate its emergence,
existence and continued influence. French arguas ghtriarchy is a hierarchical system
which values ‘power-over’. “Originally developed tensure the human community’s
survival, power-over rapidly became, under pathgrca value cultivated simply for the
experience of being the person in charge, the lavgithe “boss,” number one in the

“pecking order.”°

Bell argues that power is not directly given to mieat that “feminist analysis demonstrates
the differential and hierarchical positions of memd women in relations which repeatedly
accord men the greater access to the exercise wérp6' The research presented here
demonstrates the differential positions allocatethen and women within the consummation
act, and the law. The patriarchal conception oétostexuality is one of domination, in the
“service of male-gratifying sex and, even more \gmme, as male-defined sex in the service
of violence and dominatior? Rifkin too argues that the definition of patriayds found in
the relationship of power struggles between menvamaien “in which males hold dominant
power and determine what part females shall antl sbaplay, and in which capabilities
assigned to women are relegated generally to thaticay and aesthetic and excluded from
the practical and political realms, these realmsmdgeegarded as separate and mutually

exclusive.”

% |bid pg 66

® Tong op cit n66 pg 99; French, MBeyond Power: On Women, Men and Mordksw York, Summit Books,
1985

"L Bell, V. Interrogating Incest: Feminism, Foucault & the Lawndon, Routledge, 1993 pg 42; Bottomley,
Gibson, & Meteyard op cit n16 pg 47; Ingraham dmbid

2 Burstow, B.Radical Feminist Therapy: Working in the ContexVaflenceLondon, Sage, 1992 pg 5

3 Rifkin, J. ‘Toward a Theory of Law and Patriarchiyi Weisberg, D.K (ed)Feminist Legal Theory:
FoundationsPhiladelphia, Temple University Press 1993, pd54118 pg 412

52



Radical feminism “nameall women as part of an oppressed group, stressihgéhaoman
can walk down the street or even live in her hoafelg without fear of violation by mer*

In unifying women against men, women become ‘OtHeatriarchal gender relations are all
pervasive, and the root of all other oppressioariprchy is the paradigm par excellence for
all modes of oppression; [and]... sexism is prmall other “isms,” including classism and
racism.”” Patriarchy stems through all areas of life, fromdinine, where medical services
are male-controlled, through to the economy whghtructured to disadvantage women and
in which money equals power. “Women without ecoronmdependence cannot sustain
themselves without a breadwinner. They cannot leaverutal husband, they cannot
withdraw sexual, emotional, and physical servidmogn men, they cannot have an equal say

in decisions affecting their own lives, such as retteey might live.*

As the values of the legal system are male, radigcainists are “inclined to be suspicious of
government intervention, perceiving the state fitaglbeing intrinsically patriarchal, and also
tends to focus on the politics of the ‘private’ sph in particular sexuality, motherhood and

T Rifkin says law is a paradigm of maleness, and‘taav and legal ideology under

bodies.
capitalism preserved, transformed and updated xistheg patriarchal forms to serve the
interests of the emerging bourgeoisid Thompson further expands upon the hierarchy and
exploitation that exists in the public domain. St@ms that “women’s entry into statuses
and positions structured by the requirements okerpatstige and power, does no more than

set up among women the same hierarchies existiran@rmen.”® This is not to say that

withdrawing from men is the way to provide societhhnge. | engage with the stream of

" Rowland & Klein op cit n21 pg 272
> Tong op cit 66 pg 98; Burstow op cit 72 pg 1
® Rowland & Klein op cit n21 pg 279; Beauvoir op o7 pg 83
" Beasley, C.What is Feminism2ondon, Sage, 1999 pg 57
8 Rifkin op cit n73 pg 412
" Thompson op cit n1 pg 15
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radical feminism that acknowledges the problemsaaniety, is suspicious of the law, but
challenges the system, without withdrawing from m@ammentators such as MacKinfidn

argue that men dominate women, controlling not ¢hé/law, and through that, our bodies,
but also the discourse used to explain these cauoces. Men have institutionalised sexual
violence, and have allowed for the intimate vi@atiof women by men, perhaps quite
explicitly expressed in the consummation requirenfi@nvalid marriages. When considering
patriarchy in  marriage, radical feminists reach twoonclusions: firstly, the

reproductive/biological capabilities of women arsed to oppress them, and secondly

(hetero)sex manifests inequality between men andemo

This thesis’ concentration upon the consummatiaquirement challenges the patriarchal
ordering of sexual understanding. It does not athaethe removal of consummation from
law will create equality in sexual relations betwemen and women. Rather, | use
consummation to demonstrate patriarchal cultureeixy and propose the removal of at least
one instance from legal significance. The consunanaequirement is a specific example of
legal inequality for women that needs to be abelisIThis thesis critically analyses society’s
heterosexual structure and demonstrates the syerdoudi practical weight the consummation

requirement adds to this structure.

Most radical feminists argue that patriarchy andend@mination pervade so deeply that men
believe they have no choice “other than to resgorjtheir]... sexual urges, [which]... creates

a self-validating tautology of belief predicated thie notion that his aggressive behaviours

8 MacKinnon, C.Feminism unmodified discourses on life and @ambridge, Mass Harvard University Press,
1987; Mackinnon op cit n9

54



are linked to his inherited trait§”Feminists try to break this acceptance of domimats

the norm through highlighting “the source of mese&xuality as deriving in part from...
culture and not exclusively from biolog§?"Millett®® argues that patriarchy equates to male
control of both the private and public world. Thusntrol needs to be done away with if
“‘women are to be liberated... To eliminate malet@nmen and women have to eliminate
gender- specifically, sexual status, role, and tnampent- as it has been constructed under

patriarchy®* which renders men powerful and dominant, and wosugordinate.

No matter the choice of definition, “the scene.hagy been] set in which
body/women/emotion/nature coalesced into that whighs rightfully governed by
mind/men/reason/culture as the basis for the dewedmt of civilised society®® It is within
this framework that women have had their role iciety determined for them. Rowland and
Klein state that “men have managed to create avlddg which defines men as the ‘natural’
owners of intellect, rationality, and the powerrtde. Women ‘by nature’ are submissive,

passive and willing to be led®

Smart uses the term ‘phallocentric’, rather thartrigg@hal. She holds that within
phallocentric culture, the sexual norm is considei@ be heterosexuality, in which a man
dominates a woman’s body, “and thus heterosexualdigieves a spurious universality
against which ‘deviations’ (which are called by cpé names) are judged. In turn, this

(hetero)sexuality is overdetermined by the pripeiti activity of intercourse and its

:Z www.feministissues.com/radical_feminism.httatcessed 25/04/09)
Idem
8 Millett, K. Sexual PoliticsNew York, Doubleday, 1970
8 Tong op cit 66 pg 96
8 Bottomley, A., ‘The Many Appearances of the BodyFeminist Scholarship’ in Bainham, A., Sclater,.S®
Richards, M. (edsBody Lore and Law®xford, Hart, 2002 pgs 127-148 pgl134-5
8 Rowland & Klein op cit n21 pg 278; De Beauvoircipn47 at pg 176
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satisfactions become synonymous with the pleaafréise phallus.®’ This prioritization of

pleasure is evident in consummation case-law pteden Chapter 2.

Patriarchy culminates in the idea of ‘one fleshdahe ownership of women by men; “in
marriage, two become one, and that one is the hdsBa Though not explicit in the

legislation, this is still the underlying notionled consummation law. In that first instance
of sex in marriage, the husband “makes of that badgquivocally a passive object, he
affirms his capture of it® Under this explicitly religious doctrifi&of ‘one flesh’, women

have “found themselves tied to their husbands wiesey whim- violent or sexual- could be
forced upon her, with no legal rights over her dt@h whatsoever, thus tying her more

firmly into a state of dependency in the conditadrslavery.®*

Daly declares that patriarchy

in western society is found overtly and sublimipati Christian symbolism, and the all-male
trinity, the significance of which is the “image thie procession of a divine son from a divine
father (no mother or daughter involved)...This namafigthe three Divine Persons” is the

paradigmatic model for the pseudogeneric tgperson excluding all female mythic

presence, denying female reality in the cosnfdbnsummation was originally a religious

requirement, and its patriarchy stems from here.

87 Smart op cit n14 pg 201-202
8 Brook, H.,Conjugal Rites: Marriage and Marriage-like Relatitips before the Laew York, Palgrave
Macmillan, 2007 pg 35-36
8 De Beauvoir op cit n47 pg 186
% “That is why a man leaves his father and mothet snunited to his wife, and they become one flesh.
Genesis 2:24 (New International Version); Barnettit n6 pg 168
L Barnett op cit n6 pg 61
2 Daly op cit n34 pg 37-38
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To understand power is to understand “the meanwtbgh people struggle as well as the
form and character of state authority and conttdl’et how does one reconcile that with the
concept of woman as ‘Other’ in which it is arguédttwomen are ‘Other’ to men, in other
words that they are the opposite, and not as gsashen- with becoming ‘one’ with their
husbands? Beauvoir argues that the wife in fad¢s ‘herself be taken without ceasing to be
the Other.?® So entrenched is female subordination and maleeptiat he can absorb his

wife’s being upon marriage, but still be her master

1.4: Radical feminism: private/public sphere

The private sphere provides a “backdrop for thelipuphere: relations within the private
sphere, and particularly the division of labour hit the family, often if not invariably
dictate the capacity of individuals to particip&tdy in the public world of government and
employment.”> Women often do the larger share of the labouriwithe (private) family-
from housework to childrearing- in order to allovemmto participate in the public (economic)
sphere. Women who have been able to participateeipublic sphere have generally had to
balance both spheres, rather than designate thatg@risphere to their male partfir.
Feminist theory argues that confining women to fhgate (domestic) sphere, unregulated

by law, renders women invisibfé.

9 Cooper, DPower in Struggle: Feminism, Sexuality and theeSBatckingham, Open University Press, 1995
pg 1

4 De Beauvoir op cit n47 pg 218

% Barnett op cit né pg 65

% Breen, R. & Cooke, L.P. The Persistence of thend®eed Division of Domestic Labour (2004)
http://www.nuff.ox.ac.uk/sociology/group/Breen%2@pas/breen_cooke.p€fccessed 27/10/11).

% The absence of law from the private sphere s@lifmale dominance and female subservience.” Thiug,
Schneider, E.M ‘Women’s Subordination and the Riléaw’ in Weisberg, D.K (edfeminist Legal Theory:
FoundationsPhiladelphia, Temple University Press 1993, p@l $g 10; Barnett op cit n6 pg 123; Swanson,
J., The Public and the Private in Aristotle’s PoliticRhilosophyNew York, Cornell University Press, 1992;
Diduck, A and Kaganas, Family Law, Gender and the State: Text, Cases aatkiils (2" ed) London, Hart,
2006 pg 13
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O’Donovan argues that legal policy has always wiigtished between these falsely
constructed spheres, creating a division betwedsliqpuaw- for example criminal and

constitutional law- and private transactions likeperty law and torts, and therefore a
division between men and women. For her, “the @wisof labour whereby one spouse
works for earnings and the other for love encapesléhe public/private split® Taub and

Schneider elaborate, “contract law... is not abddaluring the marriage to enforce either the
underlying support obligation or other agreementshie parties to a marriage to matters not
involving property.®® As a result of this socially accepted split, thees been a shift in

people’s expectations regarding state respongiliditassisting families. “As more and more
types of relationships become subsumed within theafe sphere of the family, the state’s

responsibility for supporting individuals corresplamgly lessens*°

Given the tendency to separate between the pubtictlze private within the law, it is no
surprise that developments in private law are salhtively new, including legislation
regarding domestic violencé! child rights, and same-sex relationshiffsThis new trend in
effecting change within the family may be the reaiion that, like the family, the ‘private
sphere’ is an ideological, patriarchal, male cardtrwhich will be interfered as and when it

suits men. Designating certain areas

% O’Donovan, K. 1985 quoted in Diduck and Kaganasiom97 pg 14; Bottomley, Gibson & Meteyard op cit
nl7 pg 54

% Taub & Schneider op cit n97 pg 12

1% piduck and Kaganas op cit n97 pg 14; Diduck, Shifting Familiarity’ (2005) 58urrent Legal Problems
pgs 235-254

%1 n the case oR v. R (Rape: Marital Exemptiof)991] 4 All ER 481 it was held that a husbandldcue
convicted of raping his wife. Further developméntthis area are found in ttf&exual Offences A2D03

192 Eor example, the CPA was only passed in 2004
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as personal, private and subjective makes themaappebe outside the
scope of law as a fact of nature, whereas in fact-intervention is a
socially constructed, historically variable, aneviiably political decision.
The state defines as ‘private’ those aspects efififto which it will not

intervene, then, paradoxically, uses this privasythee justification for its
non-intervention... the idea that the family candrate in the sense of
outside public regulation is a myth. The state caravoid intervening in
the shaping of familial relations through decisicas to which type of
relations to sanction and codify and which typedlispute to regulate or

not regulaté®®

‘Non-intervention’ is evident in consummation. Mage is the key institution of the private
sphere. But the state intervenes in the most itémaspect of this relationship-
consummation- under the guise of determining whethaot the marriage is valid. Family
law needs to change fundamentally, with the fodugisg away from defining public and
private spaces. The use of this public/private ddivin law has meant that the law “has
operated directly and explicitly to prevent womeoni attaining self-support and influence
in the public sphere, thereby reinforcing their elegience on mert® The delineation of the
nuclear family (which is assumed to be (hetero)abxto the private sphere should mean, in
theory at least, that the law has little or no fatgan upon the family. It is instead clear that
the family straddles the public/private divide. Wilbe state has not wished to involve itself
in family matters, it refers to the family as pitiwabut has undertaken extensive examination

of intimate and ‘private’ sexual relationships.

193 Rose, N., 1987 quoted in Diduck and Kaganas op&itpg 14; Robson, RSappho Goes To Law School
New York, Columbia University Press, 1998 pg 138-13
1%4 Taub & Schneider op cit n97 pg 13
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The definition of the nuclear ((hetero)sexual) tielaship as the norm for the private sphere
effectively renders others outside the protectibrthe law, whilst ignoring the fact that
‘nuclear’ does not always mean ‘conjugal’ (seeHartChapter 6). This tendency to declare
the nuclear family the ‘norm’ stems from an idedltoe ‘natural*®® family, and when
making this claim, provides the claimant a “rhetaliadvantage. He or she does not have to
admit the moral or political aspects of the clairhiles at the same time... dismiss[ing] all
opposition as ‘unnatural®® It is within the realms of family, gender, sextgliand
marriage that as a society we are most “seducegppgals to the natural. In this realm, the
shifting mores of practice are solidified, someb® sanctified and others condemned. The
prevailing form of family is seen as inevitable, asturally given and biologically
determined*’ The law uses the public/private divide to prisetithe conjugal family,
relying heavily upon this ‘naturalism’ as a justdtion including reliance on medical

evidence to argue that (hetero)sex is naturalpgioal and even necessary.

Whilst legal developments in family law seeminglgwe away from viewing marriage as the
only form of legally sanctioned relationship, trestt for other relationship forms “is the
degree to which they are marriage-like’... Law’s native vision of ‘the family,” with

marriage as the benchmark, is reproduced eachatiomeirt is called upon to decide whether

1% Linton, R., ‘The Natural History of the Family’ iAnshen, R. (edThe Family: Its Function and Destiny
New York, Harper & Bros 1949 pgs 18-39; Collier, FStraight Families, Queer Lives? Heterosexuat(yi
Family Law’, in Stychin, C. and Herman, D. (edtgw and Sexuality- The Global Aren®inneapolis,
Minnesota University Press, 2001 pgs164-178.

1% Diduck and Kaganas op cit n97 pg 16

97 Barrett, M., & Macintosh, M., 1991 quoted in Diduand Kaganas- Ibid pg 16; A Southern Women’s
Writing Collective, ‘Sex Resistance in Heterosexdatangements’ in Leidholdt, D. & Raymond, J.Ghe
Sexual Liberals & the Attack on Feminidiew York, Pergamon Press 1990 pgs 140-147 pg 141
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a particular living arrangement is ‘familial’ or d®® clearly demonstrated in the debates

surrounding the enactment of the CPA and M(SSCAaer 5).

1.5: Radical feminism: gender and sexuality

Whilst law and other social institutions can beusad of patriarchy that is not to say that all
relationships are inherently oppressive. The aveatf a hierarchy of relationship forms
(heterosexual, cohabiting, homosexual, polygamduay is more detrimental to people’s
rights than being in a heterosexual relationstop fdirther privilege is assigned on the basis
of membership to a particular relationship form.nMeve also controlled women'’s bodies
through the use of a socially constructed undedstgnof gender and femininity. Radical
feminists have therefore taken the lead in arttoujathe nature of the sex and gender
system, whilst also proposing ways to free womeomfr‘femininity’, ranging from
suggesting a female culture, instead of a male tmétransforming the institution of
heterosexuality so that neither men nor women pdaydominant role to rejecting
heterosexuality in favour of celibacy, autoerotitjor lesbianism... radical feminists should
be credited with detailing the ways in which meather than “society” or “conditions,” have

forced women into oppressive gender roles and $&eheviour.**®

This thesis works to transform heterosexuality bycavering the inherent domination
required in consummation law, and seeks to alter dbcio-legal understanding of the
consummation act. Feminists and radical feministparticular have produced an extensive

amount of literature analysing the control men exaver women’'s bodies through

198 piduck and Kaganas op cit n97 pg 23. Cossman,®yfer, B ‘What is Marriage-like Like? The Irrelexan
of Conjugality’ (2001) 18 anadian Journal of Family Lawgs 269-326
199 Tong op cit n66 pg 95
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oppression, sexual control, and the control of wiadi Family, reproductive rights and
motherhood also remain subjects of contentiondarifists. “The institution of the family is
a primary institution of patriarchy. Chained to thieeory and practice of...compulsory
heterosexuality, the father-dominated family, withdependent motherhood for women, has
enslaved women into sexual and emotional senfiteHeterosexuality does natlways
produce inequality, but it oppresses and affedtsvaimen in some way or another, and
motherhood oppresses most women who have childsemen control the workplace, and

childcare provisions for working mothers.

Through the 1970s and 1980s, feminists argued abloether or not to focus on the analysis
of women’s “sameness’ or ‘difference’ (to/from menoncentrating on the issue of whether
and how men and women are ‘different’ or ‘equal‘tbe same’.**! Radical feminists were
split as to whether they should focus on the ‘engogition'— ie: to focus on men as
oppressors- or to focus on the ‘women position!-tee focus on women’s oppression, its
roots, effects and possible solutions. They fadt thvhere difference means dominance as it
does with gender, for women to affirm differences to affirm the qualities and
characteristics of powerlessne$¥"To argue for sameness would be to still hold netha
comparator. Women'’s rights should not be an issu@emonstrating the sameness or
difference of women to men. Rather, the key isrioaver and address the dominance and
power that men exert over women “because men hafiaed women as different, [and
therefore]... equality arguments cannot succé&dRadical feminism shifts to a focus upon

the ‘sameness’ of women to each other; creatinduhigersal’ and ‘essential’ woman. The

10 Rowland & Klein op cit n21 pg 294; Rowland & Kleap cit n17 pg 32

M1 Barnett op cit N6 pg 17; MacKinnon, C ‘Differenaed Dominance: On Sex Discrimination’ in Weisberg,
D.K (ed) Feminist Legal Theory: Foundatiorhiladelphia, Temple University Press 1993, pgs-287 pg
276; Smart op cit n13 pgl65

12 Mackinnon op cit n9 pg 51; Barnett op cit n6 pé:1Be Beauvoir op cit n47 pg 66

113 Cain op cit n29 pg 240
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differing types of feminist theory adopt differiagpproaches to the issue of gender, sameness
and difference, but as Barnett explains, “radiehihism...conceptualises the question of
gender in the light of power relationships, and theparity of power between men and
women, supported by law and society. From this g@ron, women'’s role is determined by
her socially constructed gender, which ensuresnegguality and subordination in relation to

114

law and society which is characterised by male damie,” " rather than a focus on class or

difference.

MacKinnon summarises that “...gender is socially ¢taated as difference
epistemologically; sex discrimination law boundsidgr equality by difference doctrinally.
A built-in tension exists between this concept gaiaity, which presupposes sameness, and
this concept of sex, which presupposes differenteViewed in this way, concepts such as
sex equality become an oxymoron. She further argju@s gender is constructed because
heterosexuality demands it. Issues of the demahtsterosexuality are further explored in
later chapters, but the need for female sexualrsiifetion and male dominance has created
gender, and sexualify® Thompson conveys her understanding of ‘male donuieaas a
‘phallic mandate'” the belief that women service the penis. Thisagigularly evident in
the research presented in Chapters 2 and 3 in vitnectaw is skewed to service male sexual
expectations. Women are complicit in this ideol@gythey “accept a second-rate ‘human’
status for themselves and eroticize their own siihation.”® Thompson feels this is most

exemplified within conventional heterosexual reati, which promote the idea that women

cannot live without a man. For women who are naelationships, life is portrayed as empty

14 Barnett op cit n6 pg 17-18

15 MacKinnon, C 1987 quoted in Cain op cit n29 pg 240
16 Mackinnon op cit n9 pg 113

7 Thompson op cit nl pg 36

18 1dem
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and unfulfilled, and their lives structured arouhe need to find a man. In the case law in
which women are seen to want a ‘full’ sex life,stlg justified as a desire to bare children,
thereby avoiding any protracted judicial discussiohwomen’s sexual desires. As Chapter 2
will show, in the case of women who are over chidding age, discussions turn to the want
for a ‘normal’ marriage, again silencing female s@iy. Instead discourse surrounding the

desire to appear ‘normal’ is prioritised.

Tong explains that this will not change “so longnasmen’s sexuality is interpreted in terms
of men’s sexuality- as if Eve had indeed been nwadg to service Adam’s every want and

need.*® Thompson argues that the term ‘gender’ is meaegsglas a consequence both of;

the euphemistic role it plays within academic feistim (and the media, and
wherever the word ‘sex’ would do instead), and e thcoherence of its
origins. ‘Gender’ softens the harsh, uncompromisimgg of ‘male
domination’. It provides the appearance of a subjeatter while at the
same time enabling the real problems to be avoi@edinally it was set up
in opposition to ‘sex’, to stress the point that dfferences between the
sexes are socially constructed, not natural. Bait'sbx/gender’ distinction
does not challenge the ‘society/nature’ oppositiboremains wholly within
it. If ‘the social’ is ‘gender’, and ‘sex’ is sontehg other than ‘gender’,
then sex is something other than social. If itas social, then all that is left
is the residual category of ‘the natural’, and ‘sexmains as ‘natural’ as it

ever was. As a consequence the ‘sex/gender’ digtimcloes not disrupt

19Tong op cit n66 pg 110
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and unsettle the society/nature’ opposition, burtfoeces it because it is the

same kind of distinctior?®

Sexuality is a political issue as a result of thalgsis “of the oppression of women through
male-defined sexuality and power, and becauseeoflémand to take back our bodiés1t

is important to note that the basis of radical f@stiopinion is the “belief in the political
necessity of women-identified feminism. It meanatth woman’primary relationships are
with other women. It is to women that we give ocoomic, emotional, political, and social
support.**? Bunch argued that this means women should givie $exual energy to other
women rather than engaging in heterosexual relstips’®® | do not agree with the
extension of the theory in this direction. | woulther extend Raymond’s work on female
friendships. She traced the history of women’snfilghips; the history of women as friends,
women as lovers, women as economic and emotiopglosts and companions. She attacks
“the dismembering of female friendships...[and] engibas the intimacy in women’s

relationships, stressing that passionate friendshied not be of a genital-sexual natdfé.”

It could be argued that gender itself needs to lmireated as a distinguishing category,
creating androgynous people. Yet radical lesbianirfist separatisté® have argued that in
rejecting claims for androgyny, women should acreaiheir full potential by engaging with

the image of the ‘wild female’; “to become a whglerson, to make contact with her true,

120 Thompson op cit nl pg 73

121 Rowland & Klein op cit n17 pg 27

122 |bid pg 29

123 Bunch, C., ‘Lesbians in Revolt’ in Pearsall, Md{&/omen and ValueSalifornia, Wadsworth, 1986 pgs
128-131; Jeffreys, SAnticlimax- A feminist perspective on the sexuabhation London, The Women’s Press
Ltd, 1993 at pg 293

124 Rowland & Klein op cit n17 pg 29; Raymond, J.&.Passion for Friends: Toward a Philosophy of Feeal
Affection(2™ ed) Melbourne, Spinifex Press, 2001

125 Abbott, S. & Love, B.Sappho Was a Right-On Woman: A Liberated View slhiaaismNew York, Stein &
Day 1972; Myron, N. & Bunch, C. (edkgsbianism and the Women’s Moventgaltimore, Diana Press 1975
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natural self, a woman need only strip away theefadentity- femininity- that patriarchy has
constructed for her'?® Radical feminism accepts, and embraces womenfsrelifce from
men, and determines that this difference is notagsisbupon which to treat women as a
secondary class. Littleton argues for an assiroitat view, and points out that often courts
hold that women could be just like men, if they evgiven the chancé’ To argue for
androgyny is to argue for trying to find some kiafl ‘golden mean’ between men and
women requiring a “very substantial restructurifignany public and private institutions. In
order to be truly androgynous within a symmetrfcamework, social institutions must find a

single norm that works equally well for all gend®haracteristics'®®

Littleton argues that she does not believe anytcoomld value women enough to find a
middle ground. “Moreover, the problems involveddetermining such a norm for even one
institution are staggerind® Radical feminism would baulk at an attempt to sifysthe

female body as androgynous. Daly for example woattler that we embrace our whole
personhood. If we argue that women are just lika,ntieen little would need to be changed
“in our economic or political institutions except get rid of lingering traces of irrational
prejudice... In contrast, if society adopted the agginy model, which views both women
and men as bent out of shape by current sex raldsrequires both to conform to an
androgynous modef®* then we would need to radically alter our methodisresource

distribution.

126 Tong op cit n66 pg 107
127 ittleton, C.A., ‘Reconstructing Sexual Equality’ Weisberg, D.K (edFeminist Legal Theory: Foundations
Philadelphia, Temple University Press 1993, pgs 268 pg 250
128
Idem
129 | dem
130 | dem
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In promoting male attributes as the norm, men hmean able to create and maintain power,
and render women inferior. The use of the term &Dths representative of “linguistic
analysis which is premised on binary opposites.hE@mncept in language contains within
itself a primary and subordinate characteristice fimeaning of a word cannot correctly be
understood unless both the primary meanings andsisnt) opposite is consideretf®
Woman becomes the opposite of man, and femininepbpesite of masculine. The absence
of a penis, and the promotion of male attributes@®ething to aspire to, have rendered
women ‘other**? Daly argues that this form of language is impospdn women by male
society and means that women need to “find our bagk to reality by destroying the false
perceptions of it inflicted upon us...We must leasrdis-spell the language of phallocracy,
which keeps us under the spell of brokenné$sThis refers to a feminist understanding of
male patriarchy being all-consuming- to the extidait it structures the language we use.
Thompson argues that when people engage with bsjathey need to recognize the
hierarchy that exists in language, with male texmbied, and female terms devaldéd,
effectively silencing women. Daly states that “aigrithe middle aged)e had come to be
both the female and the male pronoun. Affleewas introduced, it referred only to females,
while he became “generic,” allegedly including woméef™ She argues that as women, we

should embrace radical ‘Otherness’ so as not torheavhat patriarchy expects of {i8.

Beauvoir similarly claims that men never begin Inesenting themselves as male, or

individuals of a certain sex: “it goes without sayithat he is a man...Representation of the

131 Barnett op cit n6 pg 15; Bottomley, Gibson, & Meted op cit n17 pg 53

132 De Beauvoir op cit n47 pg 80

133 Daly op cit n34 pg 4

134 Thompson op cit n1 pg 79

1% Daly op cit n34 pg 18

1% paly, M., ‘Be-Witching: Re-Calling the ArchimagicBowers of Women'’ in Leidholdt, D. & Raymond, J,G.
The Sexual Liberals & the Attack on Feminidew York, Pergamon Press 1990 pgs 211-221 pg 216
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world, like the world itself, is the work of merndy describe it from their own point of view,

By

which they confuse with absolute truti”In this way, the pronouhfurther disguises the

sex of the speaker, and “makes the speaker/wrieemtively feel at home in a male-

controlled language'®®

However, Firestone argues that Beauvoir's conoaptif woman as
the ‘Other’ both in language and in life has pehapershot the mark. She asks instead why
there has not been serious consideration of “thehnsumpler and more likely possibility that
this fundamental dualism sprang from the sexuaisitin itself?**° Mackinnon similarly

argues that Beauvoir's work provides differing gsa& when viewed as description or

explanation:*°

Firestone believes that biology, and procreatienthe basis on which ‘otherness’ has been
constructed, as “the natural reproductive diffeeehetween the sexes led directly to the first
division of labour,**! and this trend has continued. Mackinnon questiimg men are not
‘other’ to women, and argues that the concept tféd does not sufficiently explain social
powerX* Whichever of these radical theories one may silisdo, the fact remains that
both outline women'’s otherness, be it a resulieslisl characteristics, or some other criteria.

It is this treatment of women and women’s bodiessasething ‘other’ that | believe

permeates the consummation requirement.

Radical feminism is often confused with radicablas feminism. | do not subscribe radical
lesbian feminism, and not all lesbians call themeelfeminists, but it is important to

demonstrate the breadth of opinions within the aadieminist perspective. Bunch argues

137 De Beauvoir, S 1970 quoted in Thompson op citgld

138 Daly op cit n34 pg 18; Bottomley, Gibson & Meteyap cit n16 pg 55
139 Firestone op cit n42 pg 16

140 Mackinnon op cit n9 pg 55

141 Firestone op cit n42 pg 17

142 Mackinnon op cit n9 pg 55
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that men and women are so different, that heter@dsxcannot be true feminists. True
feminists should be, or should choose to be lesb#mn“lesbianism is best understood as a
revolutionary rejection of all male-defined instians,”** and the decision to be
heterosexual is viewed by lesbian feminists as simgathe easy option, and “going with the
flow.” *> Bunch lived in a separatist community of womene 8hld that this time apart from
men allowed for personal growth, and opportuniteslevelop political analysis. “Despite
the fact that she ultimately rejected total seperabecause of the isolation it involved, as a
political strategy it still has its use¥'® as a tool for reflexivity. Yet to extend this segtim

to a call for lesbianism is to “fail... to appraeiahe nature/nurture debate surrounding
homosexuality.**” Just as gender is socially constructed, to requivenen to be lesbians
would also reduce sexuality to a social constriicng argues that “socially constructed
sexual roles make it exceedingly difficult for a man to identify and develop her own

sexual desires and needs'*

®This thesis allows for the existence of heteroakfeminists.
The legal requirement of an occurrence of a pddictype of (hetero)sexual act, within a
particular social relationship is what | am prinhaquestioning in this thesis, and it would be

counter-intuitive to argue that it should be repthby a different (homo)sexual act.

Greer states that she wishes she was a lesbidiit'sadifficult for heterosexual women

because there are some aspects of the heterosesgatiation that are immutabl&'®

143 Bunch op cit n123

144 Tong op cit n66 pg 123; A Southern Women'’s WritiBgllective, op cit n107 pg 145. See also Clarke, C
‘Lesbianism- An Act of Resistance’ in Jackson, SS&ott, S.Feminism & Sexuality- A Read&dinburgh,
Edinburgh University Press 1996 pgs 155-161

145 Rowland, R. ‘Politics of intimacy: Heterosexualityove and Power’ in Bell, D. & Klein, RRadically
Speaking: Feminism Reclaimkedndon, Zed Books 1996 pgs 77-86 pg 78

14 Rowland & Klein op cit n17 pg 30

147 Rowland op cit n145 pg 78

148 Tong op cit n66 pg 110

149 Greer, G: www.bbc.co.uk/iplayer/episode/b00rbkkp/b0O0rbkia/WesmLibbers/ (accessed 10/03/10).
Broadcast BBC4 9pm 8/3/10; Campbell, B., ‘A Fentiriexual Politics: Now you see it, now you don't.’
(1980) 5Feminist Reviewvt pgs 1-18 pg 1.
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Lesbian feminism developed from radical feminisnamattempt to address this. Richardson
explains that radical feminists have been accu$dxbiog narrow-minded and sex-negative,
and make women “in particular, feel guilty and asbe of their sexual feelings™®
Heterosexual women should not stop expressing #eduality. Rather, the focus of this
research is the legal codification and entrenchméiat form of sexual expression which is

articulated as something which is ‘done’ to women.

Lesbianism infused “excitement and reality intoaefism”*>* The separatist movement- an
extension of the difference movement- used lesbimamas its core focus, and drew on the
power of sex to bring women together. Thompson esgthat “the ease with which

lesbianism was reincorporated in the malestreambest as a neutrally valued sexual
preference, at worst as just one more pornogragg@nario, indicates that the struggle is far

"152in identifying the social relations of male supsay. The place of lesbianism

from over
is an issue of contention within feminist theoryelghy and Leonard demonstrate the
importance of allowing for sexual difference witHeminist analysis. Brook explains their
argument as; “marriage...[is] a key problem in femiirtheory, but [Delphy and Leonard]
warn against blaming wives for their own situatisecause to do so would risk alienating
women who love men from the women’s moveménit.tWomen have not possessed the
social power necessary to promote their own interdather, “supporting and identifying

with men is the only way women are permitted accesshe ‘human’ under male

supremacist conditions™ Instead, the focus should be upon women identifyiith other

1%0 Richardson op cit n61 pg 149
151 Thompson op cit n1 pg 15; Richardson, D., ‘Hetexoslity and social theory’ in Richardson, D. (ed)
Theorising Heterosexualitguckingham, Open University Press, 1998 pgs 120 p
152 Thompson op cit n1 pg 15
133 Brook op cit n88 pg 21; Delphy, C & Leonard, Bamiliar exploitation: A new analysis of marriage i
contemporary western societi€ambridge, Polity, 1992
14 Thompson op cit n1 pg 136
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women. This ‘identity’ focus is seen as central femninism to both challenge male

supremacy, and the dominance of heteronormativity.

Radical feminists argue that a re-structuring dfiety alone is not enough to change the
oppression entrenched in people’s thinking. Rattibg attitudes of men must be changed
and a state of equality made manifest in the palyeamic between men and womér®”
MacKinnon has argued that heterosexuality is thin‘ary social sphere of male powét’.
Others from within the lesbian feminist movemenvénargued further that “men are the
enemy. Heterosexual women are collaborators wighahemy... every woman who lives
with or fucks a man helps to maintain the oppressid her sisters and hinders our
struggle.®*® | do not endorse this view. Women can be involiveldeterosexual relationships
whilst still fighting patriarchal society. Radicdéminism has been credited with the
emergence of lesbian feminist views, but they ase ane and the same. “A commonly
expressed view is that heterosexual feminists Hzeen silenced as a result of radical
feminists making them feel guilty about their sdkyaand, more especially, sexual
pleasure.*° | do not agree; “it will not do to continue to bhia radical feminism for the
reluctance on the part of heterosexual feministdisouss their...sexual relationships with
men.”®® The responsibility for this is the heterosexuahvem’s. However, as noted in the
Introductory Chapter, there now exists a growingybof literature within the field of the

sociology of heterosexuality.

15 |bid pg 14

1%%0p cit n81

15" MacKinnon, C. 1982 quoted in Rowland & Klein opr21 pg 290

18| eeds Revolutionary Feminist Group, 1979 quoteBdmland & Klein op cit n21 pg 291
19 Richardson op cit n61 pg 149
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As outlined above, in trying to unify ‘women’ radic feminists have fallen prey to

accusations of essentialism. Essentialism clairasaggravating’ because they “ignore the
rich discussions about the relationships among gerskxuality and race that took place
in"!® the 1970s. Richardson argues that to claim esdisntiis to misread radical feminism,
and both Richardson and Hemmings argue this odbwosigh a narrow reading of a few
‘key’ texts, rather than all of the literature daaie from the timé® Hemmings states the

false accusation of essentialism is so often reyetdat “it can actually stand as justification
for not reading texts from the feminist seventiealbany more. This in itself should make us

suspicious, of course, given the political andliattual vibrancy of this era:®® The claim is

so often bandied about, that it has become acdeptatchallenged and naturalis&d.

Cain explains that radical feminists embrace tlaércithat women are socially constructed.
However it is also felt that deconstruction willtnead to some kind of underlying true
essence to being a woman. Instead, “they belieateathchallenging the male construction of
the category “woman,” we can begin to construct@un category. We may not be able to
free ourselves from socially constructed categpbasa woman-defined “woman” is at least
an improvement over the present state of affaffsBrooks asks how those who wish to
focus on race for example can avoid accusatioresséntialism too. She asks if race can be
deconstructed, or if these feminists talk of racean essentialist way; “can | say, when
someone sneers at me because | am African-Ameoic&sian-American, or Hispanic- oh

you are mistaken sir, what you see is merely atooct®™°® To argue that women are

151 Hemmings op cit n24 pg119; Brookes op cit n19 p§-119
152 Hemmings op cit n24; Richardson op cit n61
163 Hemmings op cit n24 pg 120
184 Hemmings op cit n24 pg 121; Brookes op cit n19 p§
185 Cain op cit n29 pg 241
16 Brookes op cit n19 pg 120
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reduced to a ‘constructed woman'’ is no differeptfra constructed understanding of race.

Thompson argues;

Feminism cannot afford to give priority to the piak of race or class while
ignoring male supremacy... to ignore male supremsdyg empty feminist
politics of its central meaning.The categories of ‘race’ and ‘class’ also
contain men, and any category which includes madstéo be dominated
by the interests of menRacism or class exploitation are more readily
perceivable than the oppression of women becausg ihvolve the

dehumanization of mett’ (emphasis added)

In terms of the gender and sexuality focus of thesis, | believe that discussions of sex and
sexual practice from a feminist perspective shaudd be about reforming or improving

sexual relations. Rather, any discussion aboutaselxsexual practices should focus on the
impact that sexual change will have on wider sgcaetd wider understandings of power and
sex for women. As Cooper suggests, “sexuality shapeimpacts upon a range of social,
cultural and economic practices and relationsxuakgy impacts upon the state, becoming
embedded within its technologies of pow& The very inclusion of sex in politics and the

state has meant that particular forms/types oflsmse been legally prioritised. Instead of
arguing for acceptance of a sexualised societysheeild be addressing the ways in which
we have become so highly sexualised and why. Iratha of consummation at least, if we
could see the heteronormativity that the consunonatequirement promotes, we could

perhaps then argue (as this thesis does), foratm®val from the law of a (hetero)sexual

7 Thompson op cit n1 pg 92-93
188 Cooper op cit n93 pg 2
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requirement which has a historically symbolic, @athal and religious function. It would
serve to begin to reduce the importance of marriage more importantly, théegal
importance of a ‘sexual’ marriage. A thesis suchhas could not undermine the religious
significance of the sexual act, only the legal. Natter the preferred definition of patriarchy
as men dominating women, to further their own iegé3, or men dominating access to
power, in respect of a consummation requiremerd, ghtriarchy involved could be seen
from both aspects. Men use women'’s bodies for tbexual pleasure, and they dominate

access to consummation through possession of ths. pe

Feminists have noted the distinction betwesexas a biological andenderas a social or
cultural category*?° If sex is something we are born with, then wetaren with a woman’s
body, and we run the risk of creating sex as aeness This essentialism is the greatest
criticism directed at radical feminists, and iseofta misguided criticism; “it will be a surprise
to anyone who has read the writings of [Daly, Dworknd Rich] that they believe in
essential masculinity and femininity. In fact thepnstantly seek to understand the
construction of gender and they desire the endadé supremacy. There would be little point
in challenging male sexual violence if it was thoutp be innate*° If one considers sex an
essence, it “becomes immobile, stable, coheredfiprediscursive, natural, and ahistorical:
the mere surface on which the script of genderrigten.”’* As radical feminist Firestone

argues, sex class is so ingrained that it has bedovisible!

%9 Moi, T., What is a Woman®xford, Oxford University Press, 1999 pg 3
170 jeffreys op cit n123 pg 283

1 Moi op cit n169 pg 4

12 Eirestone op cit n42 pg 11
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There are few that would now argue that the gedoésions we see in society are a result of
the biological differences between men and womesauBoir claims that the body is a
situation deeply related to our subjectivifyand is our embodied relationship with the
world. “For Beauvoir, a woman is someone with ad&rbody from beginning to end, from
the moment she is born until the moment she diesthat body is her situation, not her
destiny.*”* This ‘situation’ means that once women are distisiged from men on the basis

of their biology, they are distinguished from beihgman’. Firestone states that,

nature produced the fundamental inequality- hafibman race must bear
and rear the children of all of them- which wasetatonsolidated,

institutionalized, in the interests of men... Wonvegre the slave class that
maintained the species in order to free the othd#rfar the business of the

world "

In this research | have utilised a translation e tSecond Sex’ by H.M. Parshley, whilst
supplementing my understandings of Beauvoir's wiarbugh other writings, and represent
her theories here, to the best of my understandihig. version has been widely criticisE§,
but the newer 2009 editibff has also been the subject of criticiSthundoubtedly an

inevitable result of any attempt to provide a coamgnsive translation of a text. What is clear

73 Moi op cit n169 pg 60

7 |bid pg 76

75 Firestone op cit n42 pg 192

178 Moi, T., ‘While we wait: The English translatiori the Second Sex’ (2002) Higns: Journal of Women in
Culture and Society pgs 1005-1035; di Giovanni, J., ‘The Second ®§xSimone de Beauvoir, translated by
Constance Borde and Sheila Malovany-ChevalligriesDecember 19 2009

7 De Beauvoir, S.The Second Sexanslated by Borde, C. And Malovany-Chevallier, ISondon, Vintage
Books, 2009

8 Moi, T., ‘The Adulteress Wife’ (2010) 32ondon Review of Bookspgs 3-6
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from both versions, and of most relevance for tbgearch, is the construction of women, and

the understanding of woman as ‘Other’.

Woman-identified theory has been shown to be exhgnmportant, and the removal of a
consummation requirement would result in a dimimglof the power of heterosexuality as a
‘norm’. In removing sex from marriage, we remove tbea that sex in marriage is normal,
natural, biological andecessaryAs it stands, heterosexuality is “a form of coenadictated

by male ideology/propaganda, by force, by stigmathe erasure of lesbian existence, and
by the erasure of the coercion itself, so that vilnanposed is made to look like the natural
unfolding of our inclinations*® The removal of sex from marriage would allow fonave
away from the institution of marriage. As a feminisvould welcome the removal of the
consummation requireméfit to allow for a creation of ‘legal’ relations thate not based on
sex. Alternative basis’ of legal relations are d&sed further in Chapter 6, but could for
example include relationships of caring or biolagiaelations. Cooper suggests that
investigation of theories of power reveal that ahtmen oppress, or oppress to the same
extent. Some men are oppressed by other men. §bhesathat there are white men who do
not oppress, and women who may feel oppresseddiuty an individual, but rather by an

“anonymous social or cultural forcé® patriarchy.

Jaggar’s rejection of a biological determinist urstending of sex and gender means that she
has “no reason to believe that by nature all menoae way and all women another, or even

thatmostmen are one way andostwomen another. The historical interplay of biolagyd

179 Burstow op cit n72 pg 15

180 This removal would be symbolic rather than pradtidf a couple wished to separate because their
relationship was not sexual, they would most likefijise divorce law instead. However, the symboéimoval

of consummation would be to diminish the link betqwéaw and heteronormativity.

181 Cooper op cit n93 pg 9

76



environment makes this man the way he is and thinan the way she i$¥ It is clear that
somemen are also oppressed, but radical feministsavoot hesitate to claim that most men
are one way, and most women anotlsmewomen can attempt to evade this oppression,
for “the fact that radical feminists themselves alde to escape their false consciousness,
even under the system of patriarchy, is evidencehf If patriarchy were, indeed, all
pervasive and totalizing, radical feminism couldierehave obtained the space it needed to

develop.*®

A further consideration is the arguments that anken radical feminism is labelled as ‘sex
negative’. Pro-sex feminists have argued “thataadieminism’s representation of women
as disempowered actors fails to see women as ssxbg@cts in their own right... while
radical feminists see ‘female sexuality’ as repedsby ‘the patriarchy,” the pro-sexuality
movement sees repression as produced by hetenwsextisl ‘sex-negativity’- cultural
operations often seen as institutionalized in fésninitself.”* This leads one to ask if ‘sex’
as we know it is what women would have wanted bapor whether it is in fact the result of
patriarchy. Whilst not in the scope of this resbaitis important to note that it is not an
either/or scenario. To declare sex as defined lggpehy does not undermine women as
sexual subjects. Instead, it is to declare that @ammre capable of and may enjoy sex, but
that the type of sex required by the law, and theamng behind it is worthy of

consideration, and is not usually formatted forlieefit of the women involved.

If biology is unchanging (removing here the obvidasues of transsexual and intersex

people discussed further in Chapter 4), it showidimpact how we view men and women.

182 Tong op cit n66 pg 128; Rowland & Klein op cit ngg 296-298
183 Tong op cit n66 pg 128
184 Hemmings op cit n24 pg 123
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Then perhaps the true issue is the gender thatserba to the two different recognised
physiques. | believe it's naive to claim that weildoovercome the tendency to label the
differences we can see in the physiques of pedpdehaps if we were to start again, we
would encompass more than two types (male and &malt we would no doubt still create
labels. Radical feminism too holds this view, angufor an acknowledgement that women
are different, but equal, rather than the first gg@ontention that we are the same. It is the
meanings that the labels ‘male’ and ‘female’ hdidttis the true key to seeing women solely
as women, in charge of their own destiny, and etpuaten. In this way, “to speak of social
treatment ‘as a woman’ is thus not to invoke anyensal essence or homogenous generic or
ideal type, but to refer to this diverse materedlity of social meanings and practices such

that to be a woman ‘is not yet the name of a walysifig human’**°

1.6: Conclusion

| believe that if you tell the truth of women’s

lives, then women'’s lives have to impro\a.

This chapter has summarised the nuances foundnimig theory, provided an overview of
radical feminist theory in particular and shownttfeamninist theory is more than “simply that
of placing women on the agendd” It has been shown that radical feminist work “is
developing a theory of male power, in which powssteess is a problem but redistribution of

power as currently defined is not its ultimate solu upon which to build a feminist theory

185 MacKinnon, C, 1991 quoted in Brookes op cit n19a¢

18 French, M:www.bbc.co.uk/iplayer/episode/b00rbkkp/b00rbkig/WemLibbers/(accessed 10/03/10). First
broadcast BBC4 9pm 8/3/10

187 Bottomley, Gibson & Meteyard op cit n17 pg 49
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of justice.”®® Second wave feminism in particular is not abouhrard women competing,
or comparing the detriments they suffer. It's fodgsthe reproduction of patriarchy:
practically, theoretically, conceptually and synibally.'*® The radical feminist task is to
change “consciousness, rediscovering the past agmting the future through women’s
radical ‘otherness’*® It is this task | bring to the examination of comsnation. | hope to
change the consciousness surrounding understanafimgasummation. In order to do this, |
try to rediscover the past; examining the ways ihicWw this patriarchal religious
phenomenon became entrenched in law, and finadlgtierg a new understanding of sex in

legal relationships, whilst acknowledging the diéieces between men and women.

The following chapter outlines the legal historyaminsummation through statute and case
law, demonstrating that the “state is male in tBmihist sense: the law sees and treats
women the way men see and treat woméhChapter 3 then moves on to provide a socio-
legal radical feminist analysis of the case lawdimg that in consummation (as in marriage)
women are subordinate to men. The work of secongdewaminists outlined above has
argued for “power for women... in women’s own right® By highlighting the legal and
symbolic male power evident in consummation, | pfevanother example of an instance in
which women are subordinate, as well as suggestionghe eradication of this power
dynamic, without becoming distracted by samenef$sfdnce arguments, both of which are

still detrimental to womeh®®

188 Mackinnon op cit n9 pg 46

189 Bottomley, Gibson & Meteyard op cit n17 pg 51
199 Rowland & Klein op cit n21 pg 274

191 Mackinnon op cit n9 pg 161-162

192 Barnett op cit n6 pg 167

193 Barnett op cit n6 pg 169; Mackinnon op cit n9 Ag 5
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At first glance, this thesis could be seen to wagkinst the general tenure of feminist theory.
Feminists have often called for there to be greiatervention in the private sphere, as it is
felt that this sphere inflicts the most harm upoonven as it is under-regulated. This is
evidenced in the time it took for courts to recegnthat marital rape could occur, that
domestic violence was a reality and that domestickwshould be recognised equally to
public sphere work. In this respect, my thesis sakedramatic turn away from traditional
feminist requests, and rather asks for less intdive in private relationships, for this thesis
argues that it is inappropriate to legislate whageds’ to happen in theedroombetween

people engaged in legal relationships.

| uphold Rubin’s contention that “there is an urgeeed to develop radical perspectives on
sexuality.... A radical theory of sex must identifiescribe, explain, and denounce erotic
injustice and sexual oppressior”’Consummation is a coerced and oppressive acthend
following chapters provide argument that identifieas such, whilst continuing to enhance
and advance radical feminist theory. | acknowledgat in writing from a feminist
perspective | am ignoring many perspectives thatisoupon men’s theories of sexuality
(briefly discussed in Chapter 3), and so | fallypte the general understanding that male
sexuality is “less plastic than that of the fenidf& and the assumption that sex equates to
pleasure for men. Men of course have their own eapees and theories of consummation,
but here | aim to represent women’s views of mbsigx which are constructed as natural, a

wife’s duty, and a husband’s pleasure.

1% Rubin, G., ‘Thinking Sex: Notes for a Radical Theaf the Politics of Sexuality’ in Vance, C.S (ed)
Pleasure and Danger: Exploring Female Sexudliston, Routledge & Kegan Paul, 1984 pgs 267-312%b
1% Hall, L.A., Hidden Anxieties: Male Sexuality, 1900-1958mbridge, Polity Press 1991, pg 16
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TWO
THE LAW

This chapter clarifies the doctrinal basis of canswation. Consummation originated in
religious doctrine but its current form and contantl “the establishment of an apparatus for
the minute investigation of marital coitus, hasrbksal in form.* Below, | review the case-
law definition of consummation to better understémel legal concept of consummation and
to establish how consummation has become a legakegd. This chapter looks at the way in
which marriage, which houses the consummation regquént, has been defined in English
law. | provide a general understanding of the t&comsummation’, before moving on to
outline the place of consummation in law. Finallyestablish a legal definition of the
consummation requirement through an examinatiosaske-law (in which the spouses are

genetically male and female from birth), that rasffem the 1700’s through to the 1960’s.

The case law outlined in this chapter has beercteeldor a number of reasons. Firstly, the
majority of the case law is that which is most oftéted in academic literature surrounding
marriage and consummation. Secondly, using the oftet cited cases, | have also gone on
to find more obscure case law mentioned withinjtitiggements, in order to present as much
case law analysis as possible. Thirdly, | have omoitted cases that at first glance would
appear to be at odds with my overall arguments ftriportant to include as many cases as
possible for comprehensiveness, and | argue ths¢scavhich appear to contradict my
argument only do so upon face value. Further ammlpsovided in Chapter 3 will
demonstrate the overall legislative tenor of nonstommation cases, whilst highlighting the

many issues in the case law, which have been agipedaifferently by judges

! Collier, R.,Masculinity, Law and th&amily London, Routledge 1995 pg 146
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There have been no reported cases of non-consuammatithe UK since the late 1960’s,
though most nullities are on the basis of non-comeation, indicating that nullity on the
basis of non-consummation remafridistorically, the majority of the cases arose Wasy/s of
trying to get round the restrictive divorce legigla of the time, whilst more recent cases on
incapacity have arguably been more concerned \egtricted rights to marry*"There have
been no recently reported cases as a result ahtineased ease of obtaining a divorce and

because the interpretation of consummation lavo inger being challenged.

2.1: How is marriage defined in law?

Hyde v Hyde and WoodmanSestates that Judeo-Christian societies and magiagee
“essential elements and invariable featuresyhich make marriage identifiable as “the
voluntary union for life of one man and one womianthe exclusion of all otherS.The case
also stated that there are societies in which @egeris not a prevalent social structure, and
inevitably these societies, unlike Christian saegtdo not let the wife stand “upon the same
level with the man under whose protection they.liv&eminist literature has revealed the

fallacy of equality in marriag®.

2 Judicial and Court Statistics 2010 http://www.justice.gov.uk/downloads/statistics/dstand-

sentencing/judicial-court-stats.pgccessed 10/10/12)

3 Collier op cit n1 pg 147

* Hyde v Hyde and Woodmangd&65-69) L.R. 1 P.& D. 130

® |bid at 133

®|dem at 133

"Ibid at 134

8 Fineman, M.A.The Autonomy MythNew York, The New Press, 2004
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The facts oHydeare not relevant, but its definition of marriagé'deceptively simple... Yet,
despite its Victorian heritage, it has not beenraied directly® and its main principles
constitute the MCA 197% Probert explains that “at a time when it is présticthat one in
three marriages will end in divorce, [a union fibg]l.. has the quality of an aspiration rather
than an accurate descriptioft."Further, marriage should be between ‘one man am o

woman'’ therefore historically excluding same-sexpes and transsexual people.

In 1885Durham v Durhartf attempted to expand the definition of marriagee Thportance

of this case lies in its assertion of the ‘naturakaning of the marriage contract. Sir J.

Hannen declared that the marriage contract waslajragsy to comprehend by most. “It is an

engagement between a man and woman to live togeaih@love one another as husband and
wife, to the exclusion of all others... [with] peation on the part of the man, and submission
on the part of the womarLoving one another seems to require sexual inteseoby the

courts.

In the absence of a sexual element, the courts t@veuded that the essence of marriage is
missing from the relationship. Historically, theucb has enforced conjugal law to the
exclusion of all other family forms, even provididgcrees for restitution of conjugal rights,

effectually requiring spouses to return to the taathome in the hope that consummation

° Diduck, A., & Kaganas, Framily Law, Gender and the Stg@"° ed) Oxford, Hart Publishing 2006 pg 39

1% The Matrimonial Causes Ads a consolidating statute. The original statwtese theNullity of Marriage Act
1971and theDivorce Reform Act 1969

1 probert, RCretney and Probert's Family La@@" ed) London, Thomson Reuters/Sweet & Maxwell 2099 p
29

2 purham v Durhan(1885) L.R 10 P.D 80

* Ibid at 82
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may occur, though this would not happen in marsageere adultery had occurr&dThe
primacy of conjugality is thus also of relevancethe ending of marriages- adultery can be
used as a ground for divorce. The state is alwatysrd party to all marriage contracts in
England and WaleS. One of the most intrusive and offensive pieces lagfislation
surrounding marriage is the ability to nullify thearriage on the basis of non-consummation,
which in effect renders consummation as a ‘requaminof marriage. Card most succinctly
summarises this outlook as; “although marriagetsigtould besufficientto enable lovers to

have sex legally, such rights should nonkeessaryor that purpose’®

2.2: What is consummation?

The word ‘consummation’... originated around thige@nth century from
the Latin ‘consumare’, meaning to complete, andnfrsummus’, the
highest, utmost. Sexual intercourse thus bringsotapletion or perfection,
legally and spiritually, a solemnised marriage tigio the act of

intercoursée’’

Consummation is the first instance of sexual irterse between a man and a woman after
their marriage ceremony. It finalizes a weddingd atcurs when the spouses “perform a

single act of sexual intercourse, more specificalty act involving penile penetration per

1 In the nineteenth century, decrees for restitutidnconjugal rights were enforceable by imprisonmen
Honoré, T.Sex LawlLondon, Duckworth 1978 at pg 9; Cloud, D.M. ‘Pleai Examination in Divorce
Proceedings’ (1901) 3American Law Reviewgs 698-706 at pg 699

!5 The ‘status’ marriage creates can only be terraihdly the state: Scott, W.L. ‘Nullity of marriage ¢anon
law and English law’ (1937-1938) @niversity of Toronto Law Journgbgs 319-343 at pg 320; Card, C.,
‘Against Marriage and Motherhood’ (1996) Hypatia3 pgs 1-23 pg 3

16 Card: Ibid pg 6

" Collier op cit n1 pg 144
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vaginam.*® English law governing marriage and consummatios its foundations within
the Christian Church and in particular, the Anglic@hurch, which disapproves of pleasures
of the flesh. They preach that intercourse shoeldob the purposes of procreation, “and one
can only beget legitimate children....in lawful mage. All sexual activity outside marriage
has necessarily some purpose other than procreatidnconstitutes a sin. Hence, no such

activity may be permitted®

The Catholic Church also states “the marriage @ baptized persons... when followed by
consummation, is not only a contract resulting Btadus, but is also a sacrament, resulting in
a relationship, terminable only by deaffi.Hence, marriage and sexual activity have been
stringently regulated by the Church, which hasueficed the development of the law. The
law draws a distinction between an inability to semmate, and a refusal to consummate.
Brook explains that in some jurisdictions, the regment of consummation is “ostensibly
obsolete, but its normative basis continues to sleap inform what marriage is and does.
Consummation is very much like the handshake thalssa business agreement- it is a kind
of corporeal communicatiorf* The law requires the consummative act to be “@mwjirand

complete,? a concept developed within the case law, and addcebelow.

18 Ryan, F.W., “When divorce is away, nullity’s alag’: A new ground for annulment, its dubious past its
uncertain future’ (1998) Trinity College Law Reviewgs 15-36 pg 18

9 Flandrin, J.L ‘Sex in married life in the early dtile Ages: the Church’s teaching and behaviouwltyein
Aries, P. &André Béjin (eds) (translated by Forst#) Western Sexuality: Practice and Precept in Past and
Present Time®xford, Basil Blackwell, 1985 pgs 114-129 pg 114

20 Scott op cit n15 pg 320; McGrath, A. ‘The annuahference of the Canon Law Society for Great Britaid
Ireland’ (2007) %Ecclesiastical Law Journa pgs 324-326 at pg 325

2L Brook, H.,Conjugal Rites: Marriage and Marriage-like Relatitips before the LaWew York, Palgrave
Macmillan, 2007 pg 53

%2 D-e v. A-g (falsely calling herself D-§)845] 1 Rob Ecc 280 at 298
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In many non-consummation cases, claimants who Itasigt for nullity also made claims in
the alternative for cruelty as it was felt that @psence of sex in a relationship could be
considered cruelt§® Despite the increased ease of divorce there drahsise that view
nullity as the preferable form of terminating sorakationships. Nullity is a much faster legal
solution when compared to divorce and allows faeaond religious marriage for those of

religious persuasions which disapprove of divdfce.

2.3: Where does the consummation requirement likdmmatrix of family law and how is it

defined?
With embarrassment, a sense of duty and an at bivesssive relish, the
courts have proceeded to show scant reluctanagutirsising the marriage
bed, the bodies of husband and wife and, in paaticthe transgressive

nature of sexual dysfunctidn.

A New York court stated that the medical and testiral investigations necessary in cases of
non-consummation were so intrusive and distresshg, the parties would be better off if

they could come to an agreement to separate betiverrselves, rather than go to cdrt.

Of the marriages that do not end as a result ahgeaost are terminated through divofée.

However, some marriages are declared void or véeddbbnconsummated marriages fall

Py P[1964] 3 All ER 919 held it was not cruelty. SésoeEvans v Evanfl965] 2 All ER 7898 (L) v B (R)
[1965] 3 All ER 263P (D) v P (J)[1965] 2 All ER 456

* Scott op cit n15 pg 319

% Collier op cit n1 pg 152

% Devanbaugh v DevenbaugPaige (N.Y) 554; Cloud op cit n14 pg 701
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under the jurisdiction of ‘voidable’ marriages aodld in s12 of the MCA 1973. A voidable
marriage “is one that will be regarded by everyrt@s a valid subsisting marriage until a
decree annulling it has been pronounced by a asfucompetent jurisdiction?® In other
words, a decree of nullity granted in respect afoadable marriage, once made absolute,
annuls the marriage whilst treating it as havinigtex! until that timé? For a marriage to be
determined voidable, it is one which would haverbeensidered void under Canon law,
“because of the existence of a vitiation impedimanthe time of celebration, but which
ecclesiastical courts were not allowed to questifter the death of either party?"The
consummation requirement is of historical imporgame English matrimonial law. Before
the Council of Trent 1563, there was no religioesemony involved in matrimony, only a
declaration of intention, “either by a promise eegsed in the present tense- ‘per verba de
praesenti’- (eg ‘I take you as my wife [or husbandh which case the marriage was binding
immediately, or by a promise for the future-‘perbeede futuro’- (eg ‘I shall take you as my
wife [or husband]’), in which case it became bimglias soon as it was consummat&d.”
However the twenty-fourth session of the Counailnd that the validity of a marriage would
be dependent upon the ceremony being performeaim 6f a priest and two witnesses, and

today, there does not have to be a religious elenaetivil marriage will suffice.

S12 MCA 1973 outlines the grounds for a voidablerrrage. SS12(a)&(b) hold that a
marriage is voidable on the basis of non-consunanmatiwing to the incapacity of either

party, or the wilful refusal of the respondent. Apgtions for nullity need to be bought by

%" Regulated by s1(2) MCA 1973. The Office for NatibiStatistics puts the number of divorces for 2608
121,779, compared to the provisional  figure  of 9292, marriage registrations.
http://www.statistics.gov.uk/STATBASE/Product.aslpiRe14275(accessed 22/12/10)

% De Reneville v De Renevil[£948] P 100 at 111, CA

2 Halsbury's Laws of England™ed-reissue 29 (3) Matrimonial Law para 399. See all6 MCA 1973 and
Newark, F.H. ‘The operation of nullity decrees’ 46) 8Modern Law Revieywgs 203-218 at pg 204

%0 Cretney, S. ‘The Nullity of Marriage Act 1971’ (18) 35Modern Law Review pgs 57-63 pg 59

31 Lowe, N. & Douglas, GBromley’s Family Law(1d" ed) Oxford, Oxford University Press 2007 pg 52
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the parties involved, they can only be annulledirduthe lifetime of the parties, and the
decree can be barred in some circumstarfcése main bars to a decree of nullity in non-
consummation cases are outlined in s13 MCA 197X hvihiolds that a decree won't be
granted if the petitioner had prior knowledge oé timability, and led the respondent to
believe that a decree would not be sought, orith&buld be unjust to grant the decree. A
spouse can petition on the basis of their own iacayp to consummate the relationship, but
not on the basis of their own wilful refusillt is for the petitioner “to prove that the
incapacity exists. The court has power to ordeedioal examination, and may draw adverse
inferences against a party who refuses to be exahifi The use of these medical

examinations is addressed below.

Voidable marriages are a principle of Canon lawtfi8dugh marriage was formed simply by
consent, it was an implied term of the contractt tttee parties had the capacity to
consummate it. Physical capacity was thus as mughse requirement of marriage as the
intellectual capacity to consent Traditional Judeo-Christian marriage is statedrtite the
couple as ‘one flesh’. The most obvious use of tiakef is demonstrated in coverture, and
the old consortium rules. Coverture declared thisbhnd and wife become one at marriage,
and the legally recognised ‘one’ was the husbards Taw operated in England into the
nineteenth century, placing women in a subordimate once married, and declaring that
property they brought into the marriage and therspnhood become the property of the

husband® Coverture allowed husbands to “beat their wivasd]... forbid them from going

%2513 MCA 1973

33 Brown v Brown(1828) 1 Hagg. Ecc 523

%  Probert op cit nll pg 48, Cloud op cit nl4; FamilyProcedure Rules
http://www.justice.gov.uk/courts/procedure-rulestfy/pdf/parts/Web_part 07.pdaccessed 11/10/12)

% Probert op cit n11 pg 48

3% Married Women’s Property Act 1870
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to certain places or associating with certain peopf’ Barnett adds that a husband had a
‘right’ to sexual intercourse with his wife, conding that this served to cement women’s
legal subjection under ‘one flesh’. Upon marriagbe wife impliedly consented to sexual
intercourse ‘on demand’ (the converse positionndit] of course, pertain). Until 1884, a wife
refusing her husband’s sexual demands could fimdelfeimprisoned for such refusal, and

the husband could apply for an order of restitugbnonjugal rights against his wifé®’

A husband’s ‘right’ to his wife’s body is evidentithin the case law, with many judges
referring to husband’s rights to access his wifdgly. Brook argues that whilst the passing
of theMarried Women’s Property Attoverturned the worst aspects of coverture, thei¢log
of coverture has never been entirely extinguisf®dCdnsortium is a common law doctrine
that states that husband and wife are entitledhte 6ther’s society, assistance, comfort and
protection. At one time the right to a spouse’s pany was enforceable against a recalcitrant
spouse (by means of a decree for restitution ojugah rights) and against any third party
who interfered with the relationships (by claimidgmages of enticement, harbouring and
adultery),”* but these rights were abolished by 1970. The ffssonsortium allowed
husbands to submit their wives to medical exanmmaind for spouses to be ordered to
return home. As with consummation, this is aboumnieownership of women and its

diminished use in the courts should be celebrated.

37 Brook op cit n21 pg 69-70

3 Barnett, H.ntroduction to Feminist Jurisprudené¢smndon, Cavendish 1998 pg 61

39 Married Women'’s Property Act 1870

0 Brook op cit n21 pg 69

*1 Masson, J., Bailey-Harris, R., & Probert, &etney’s Principles of Family La¢8" ed) London, Sweet and
Maxwell 2008 pg 88
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A legal requirement for consummation had its mdsti@us purpose in medieval times. Ryan
states “when equality came at a lesser premiumalmwirginity was highly prized. A new
husband, in performing the act of consummation trerslered her ‘worthless’ to other
suitors, symbolically marking out his wife as hisdperty,’ a chattel to cater to his neeffs.”
Much all of the case law discussed below was ddcfore the enactment of the current

MCA 1973, but well after its medieval purposes westablished.

2.4: How is consummation legally defined?

How have judges decided whether or not consummatsnoccurred? Courts have held that
the private sex life of a married couple is openirngestigation where the issue of
consummation is in douBt.Law in general favours certainty and universalityd the case
law surrounding non-consummation over the years &smpted to adhere to these
characteristics. The remainder of this Chapter destnates that although the courts speak of
consummation as though it is clearly defined, iaot finis is not the case. The following
headings demonstrate the key factors judges neaskss in attempting to decide whether or

not a marriage has been consummated.

2 Ryan op cit n18 pg 34
G v G(1869-72) L.R. 2 P. & D. 287 at 287
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2.4.1: ‘Ordinary and complete.... not... partiadamperfect** and for the prevention of

‘licentiousness’

Though it is not the first non-consummation ca@ee v A-§° provided the most in depth
guidance for the criteria judges should prioriti3ée case concerned the incapacity of a
malformed wife, and a great amount of attention ped to defining sex in marriage for the
purposes of consummati8h.The couple were continuing to live as husband wife,
despite not consummating their relationship duthéowife’s malformation, which had been
determined incurable by a doctor. Doctors found #ex could occur, but the wife’s vagina
was not of normal depth, and she had no uterus.htisband admitted that he had had sex
with his wife, but it was imperfect, and resultedconsiderable pain on her paThis case
led to a formulation of the legal understandingohsummative/marital sex, which has been

referred to in all subsequent cases. Dr Lushindaunfared that,

sexual intercourse, in the proper meaning of thentdas ordinary and
complete intercourse; it does not mean partial iamgkerfect intercourse;
yet, | cannot go to the length of saying that evéegree of imperfection
would deprive it of its essential character. Therest be degrees difficult to
deal with; but if so imperfect as scarcely to baurs, | should not hesitate
to say that, legally speaking, it is no intercouwasall. | can never think that
the true interest of society would be advanced dtgaiming within the

marriage bonds parties driven to such disgustirgrtimes. Certainly it

*4D-e v. A-gop cit n22 at 298

5 |dem

5 This case also affected the transgender commusgigyChapter 4 below.

“"B-n v B-nheld that the wife was no longer a virgin, havjpagticipated in ‘imperfect’ sex with her husband
but was held to be “irremediably incapable of cqiimm.” B-n v B-n(1854) 1 Spinks (Ecclesiastical and
Admiralty) 248 at 257
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would not tend to the prevention of adulterous rtdarse, one of the

greatest evils to be avoidé&d.

Not only was this ill-defined and unclear formubatiadopted in subsequent case law, but
further, it was held that consummation was religlpumorally, and socially necessary, for
without the power to consummate, “neither of the fwinciple ends of the matrimony can be
attained, namely, a lawful indulgence of the passito prevent licentiousness, and the
procreation of children, according to the evidemsign of Divine Providenceé'® The
judgement stated that if a husband were to haatisfysng sexual relationship with his wife,
there would be no need or desire to engage inexduk relationships, and the marriage was
nullified. Yet the ‘natural and ordinary’ sex Dr ghington spoke of was not defined any

further; a somewhat ambiguous conception for aasatstitution which favours certainty.

B v B examined the capacity of ‘artificial’ genitals @thieving this ‘natural ordinary and
complete’ intercourse. The husband applied foeaek of nullity on the basis that his wife
had undergone an operation to create an artifi@ginal passage of 4-6 inches, and was
therefore incapable of consummating their marridgee wife had physical defects at birth
which meant that she had certain male organs whéke removed when she was 17, leaving
her with no vagina, no menstrual periods and baifae court record noted that some of her
physical appearance was not consistent with ‘a abfemale’ but did not expand on what a

‘normal’ woman is, or how the wife in this casefdied®*

“8D-e v. A-gop cit n22 298
9 |dem

0B v B[1955] P42

L |dem
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It was accepted that the husband was unaware ofutheature of the incapacity, or the
necessity for an operation before their marriageroeny. After the operation, there followed
several attempts at consummation. “The husbandtkaiche was unable to penetrate more
than two inches, and it was proved that at songestaere was a considerable closure of the
passage. The wife alleged that complete, or almasiplete, penetration of the passage had

been effected®

The wife’s counsel referred to Dr Lushington’s dpmin D-e v. A-g®in which he stated that
he would not declare a marriage void if he belietlett the vagina could undergo surgical
intervention, to allow vera copula. Counsel subsditthat consummation had occurred in this
marriage, and if it had not, it could with surgigatervention, and should therefore not be
nullified. Brown v Brown* had held that the impediment to consummation baekist at the
time of marriage and be incurable. The husbandimsel argued that even if the artificial
passage could allow for penetration, it would nongitute ‘ordinary and complete’
intercourse. They believed that the fact®eé v. A-G° were not applicable to this case; “The
vagina in that case... was a natural one, and ulkestgpn was whether the natural formation

might be lengthened:; it was not a wholly artifiaiilannel created by surgery.”

The judge concluded that the husband needed toepttoat the marriage had not been

consummated, and that the impediment was incurable;

*2bid at 43

*3D-e v. A-gop cit n22
**Brown v Browrop cit n33
*D-e v. A-gop cit n22

B v B op cit n50 at 44
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The main matter to be considered in coming to alosion in this case is
what amounts to consummation. It is said on bebiathe wife that it is
sufficient if it is possible for a husband to haue erection and penetrate
into the female body. On the other hand, it is sittiesh on behalf of the
husband that it cannot be said that there is commtion of a marriage
where the husband’s erection penetrates into #iciaftpassage which in

effect has no relation to the organ which shoulthieee in the wifé’

The judge accepted the husband’s version of eveatsgluding that consummation had not
occurred. The judge felt that the wife’s versionswething more than “a mere connexion
between the parties... and was nothing which cbaldaid to be vera copula or proper coitus
between husband and wif®'He continued that even if the consummation desdriy the
wife had occurred, he could not hold it to be consiation as her organ was artificial. As her
defect was incurable, she was physically incapab®nsummation, thereby confirming the

primary importance of ‘normal’ sexual intercourse.

In the case oSnowman v Snowmahthe wife petitioned for nullity on the ground oérh
husband’s incapacity to consummate the marriagmiethe fact that they had suffered two
miscarriages. The judgement followed the ‘ordinangl complete’ principle ob-e v A-g*°
The evidence of the wife was that “she was willititgat there was no complete penetration

but that emission took place ab extra, as the tresuihich she had a miscarriagd.The

*"|bid at 46

8 |dem

%9 Snowman (Otherwise Bensinger) v Snowl&34] P. 186
®D-e v A-gop cit n22

®1 Snowmarop cit n59 at 186
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husband did not produce a defence to the petifod,the court doctors found that the wife

was a virgin.

This case is important in demonstrating that fiegtion can occur without full penetration, as
“semen might have encountered the vagina of the amoand caused a possible pregnancy
without penetration or ordinary intercourse asipioperly understood? Following D-e v
A-g, the judge irSnowmarheld that the ‘intercourse’ in this case was uaradt rendering it
incapable of consummative intercourse. This notiba complete and natural type of sexual

intercourse sets a heteronormative requirement.

The case otV v W? also built on the precedent setbye v. A-g** The wife here petitioned
for a decree of nullity on the ground of her husbsnncapacity. Brandon J. declared that
consummation was a question of fact. He acknowlgdbpat the emission of seed or the
possibility of procreation are not necessary el@mér consummatioff, The husband was
able to penetrate his wife for a short time, buirsafter his erection would collapse. The
judge decided that “penetration maintained fortsartsa time, resulting in no emission either
inside the wife or outside her, cannot without at@n of language be described as ordinary
and complete intercoursé®The marriage was held to be unconsummated andeitree of
nullity was awarded on the basis of the husbamitapacity. These cases demonstrate that
consummation appears to often be a matter of inares duration, with abstract terms such

as ‘nature’ ‘ordinary’ and ‘complete’ utilised, avéhough emission- which might be held to

®2|bid at 188

&3 W. (Otherwise K) v. {1967] 3 All E.R 178

% D-e v A-gop cit n22

% Baxter v. Baxtef1948] A.C 274 (H.L); Ryan op cit n18 pg 19
%W, (Otherwise K) v. Wp cit n63
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be the ‘completion’ of the act- is rendered unnsagd Counsels arguments are not
contained in the reporting of this case, but | argat (as in the case law below), it is

unlikely that an in depth discussion of female sdxyiwas undertaken.

2.4.2: Incurability of incapacity and the role oédical men

Medical opinions have often been sought by thetsowhen there is a claim of incapacity,

and failure to submit to medical examination hasilted in presumed impotence, and even
contempt of court! Brown v Browf® established that a decree of nullity for non-
consummation must be based on impotency or incgptxiconsummate; the impediment

needs to have existed during the marriage, andsnedok shown to be incurable. The wife in
the case ob-e v A-§° had already been assessed by a doctor upon Hearfdis insistence,

but the court also appointed doctors to assess,

whether she is capable of performing the act ofegaion, and of being
carnally known by man, and if she be incapableesfggming that act, and
of being carnally known by man, whether such heapacity can be so

remedied as to enable her to perform that actf@bé so known°

The absence of a uterus meant that an operatiofdwaot remedy the situation. The idea of
‘perfect’ sexual intercourse was reinforced by tloetors in this case who claimed that the
sexual intercourse between this couple would “be ofery imperfect character, from the

peculiar and unnatural formation of the vagindaing...an actual cul de sac, and admitting

" Harrison v Sparrow, falsely called Harrisqa844) 3 Curteis 1
% Brown v Browrop cit n33

%9D-e v. A-gop cit n22

1bid at 284
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only a very partial insertion of the penis, necaseestricted to the very limited dimensions
of the vagina.” The marriage was nullified on the basis of theeigilhatural and incurable

malformation which rendered consummation impossililee sex that had occurred was
deemed “incipient, imperfect, and unnatufalthereby deeming the wife’s vagina- only 2
inches smaller than would be considered normakpable of consummation. Although the
wife had been examined by two doctors, the judggiested a report from a third before
making his decision. This overreliance on the madprofession is addressed further in
Chapter 3. One can only guess whether the judgédwrave ordered a fourth opinion if the

third had not agreed with his views.

The type of sex that those who are ‘incapacitated’'capable of is deemed so imperfect that
women especially, should “be discreet enough tteitbfrom marriage entirely® suggesting
that those incapable of sex are not capable ofiagagr Some judgements have gone so far as
to say that an unconsummated marriage constitidedeVere private injury® upon the

capable party.

In the past, the court would ask that the couplesfa least a three year cohabitation, to truly
assess the possibility of consummationThis demand was discriminately applied as
demonstrated by the casesViélde v Weld€ andN v M’ Though separated by a hundred

years, these cases have similar facts, both arisomg a wife’s petition alleging non-

" bid at 287

?1bid at 299

3 Briggs v Morgan(1820) 2 Haggard (Consistory) 324 at 326

™ Ibid at 327;Greenstreet, falsely called Cumyns v Cun(:84.2) 2 Phillimore10 in which the husband wished
to ‘atone’ for the injury he had inflicted on hisxaially capable wife.

>B. (Orse S.) v B1958] 1 W.L.R 619

®Welde alias Aston, Mulier v Welde, Virv30) 2 Lee 578

""N-r, falsely called M-e v M-£1853) 2 Rob Ecc 625
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consummation on the part of the husband, due &panaty. In both cases, the courts turned
to Canon law, which stated that a couple must dbliabthree years after marriage. If the
relationship had not been consummated in that tiame the wife was capable of

consummation, then the husband was presumed intpotte eyes of the law.

Neither of the couples had cohabited for three sieBlowever, the court interpreted the
Canon law differently in each case. The judgaNielderequired the wife to return to her
husband and fulfil the 3 years, to prove incapac¢lty N v Mthey concluded that in a similar
situation cohabitation of less than three yearsfiad the three year requiremenf.In the
case ofWelde the court decided that in order to grant the eleaf nullity sought by the
wife, they had to be satisfied that either “the bared was absolutely incapable of
consummating the marriage or that the parties badlted for a period of three years, that
the wife was capable of consummating the marriagend that period and that the marriage
had not been consummated.Yet inN v Mthe marriage was declared null because the court
felt that the two and a half years that the coumd lived together was long enough to
overcome any temporary impediment to consummatiad, the husband been potent. The
three year requirement is “not about the lapseiro€ talone... but continued facility for
consummation® The matrimonial home, the shared life and bed, availability of the
female body is the ‘continued facility’ for consuration to occur. InVeldethe couple had
spent much of their marriage apart. The three ygguirement in this case was an attempt to
extend the ‘facility’ to try and overcome any ploaiissues that may exist, and to be able to

assess their permanence.

8 Moran, L.J ‘A Study In The History Of Male Sexugliin Law: Non-Consummation’ (1990) law and
Critique 2 pgs 155-171 p 157

ldem

80 N-r, falsely called M-e v M-ep cit n77 at 637
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In the case oN v M, both spouses had to submit to medical examinafibe husband had
tried to counterclaim that there had been no consation because the wife had a malformed
hip joint, making consummation impossible. Docthesl to verify the wife’s virginity and
hip mobility, before the husband accepted the atieg of impotence. The doctor’s
examination of the husband found that externallyditenot appear to have any defect that
would render him impotent. On the part of the wifiee doctor's decided that she was
suffering from an “impaired state of health occasib by distress of mind* This
occasioned from the inability to maintain a ‘normalarriage, thereby deeming this wife

sensitive and emotional.

The judge examined the medical evidence providetheéocourt, and felt that clarification
was necessary regarding M’s impotence. Given thdtdd no external features indicating
impotency, the judge concluded that the doctorsgposis could only be made based on the
fact that the marriage had not been consummatedl treerefore M’s impotence extended
only to his wife. As such, if after cohabitatioa Wwife is proved to be a virgin capable of
consummation, the absence of consummation mustsedy be attributed to the apparent,

or non-discoverable, impotence of her husb&Ad.”

Sexuality and sexual intercourse are legally coiettd as ‘natural’ when two people live
together. A move away from the three year ruldésrcin the case d@ v B® The couple in

this case had only lived together for seven day®e Wife then brought a case for nullity

8 |bid at 627
8 |bid at 634-635
8B. (Orse S.) v Bp cit n75
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based on the husband’s impotence. The court hadamine whether or not consummation
had occurred, and whether or not seven days waffieient period to prove impotence. The
husband defended the claim on the ground that #reiage had been consummated on the
first night with penetration but no emission. Thmut’'s medical evidence found that “the
wife was not a virgin, and she admitted having kexlual intercourse with two men before

the marriage; the husband was reported to be nhyrfoaied and apparently capabfé.”

The judge labelled the husband’s description ofrtiaeriage as “a little odd®® The husband
claimed that he had been drinking on the weddirghtniwhich is why he was able to
penetrate his wife, but unable to have an emissibnoughout their first week of marriage,
the husband and wife continued to celebrate. Tis&amd continued to drink beer, and made
no attempt at intercourse. He claimed that on tlest night together (before her trip to
Germany), he refrained from making an attempt atigkeintercourse because his wife would
be embarking on a long journey the next day. Bardarstated that “it is a little odd that if
this man, who was obviously in love with this womand had married her, realised that a
few drinks of beer were likely to upset him in tway, did not abstain from beer in order to
have normal sexual relations with his wif8. The wife’s assertions were held to be more
believable, having stated that her husband waslerathave a normal sexual relationship
with her. The judge said that the wife was a “wonvath some experience, having had
affairs with two other men....” and concluded ttieg husband’s behaviour did “not seem... to
be the conduct of a normal man on his honeymd&biitie judge further considered a letter

that the wife wrote to the husband describing hisagpointment in their marriage, and

8 bid at 619
8 |bid at 620
8 |dem
8 |dem
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claiming that he had married her under false poggnas she wanted children, and worried
that he would be unable to produce them. Barnaraimed that this letter is what you

would expect from a wife who had been treated m way she described. The husband’s
letter of response did not claim that the marriagd been consummated, as he later claimed
in court, but rather told his wife that she musteghim a chance, as a week was not long

enough to judge impotence.

As regards the duration of the marriage, the eradtsal ‘trial period’ of cohabitation was
no longer in force, and the judge argued: “You carlay down any particular time. It is a
fact, though, to be considered, but the time mesgtedd on the facts of each ca%The
judge felt the husband had lied, and tried to mdkes beer-drinking an excuse for not
having any further sexual intercourse because &lezee that, although he might be able to
penetrate his wife, he would not be able to havesmssion; and | understand from the

medical evidence that that is possidie.”

The wife stated in evidence that whilst datingythtempted sexual intercourse once, but the
husband had again failed to penetrate her, andthseekcuse of excessive beer drinking the
previous day. The judge concluded that a pattedmebfviour existed with the husband, and
that the wife was entitled to a decree on the bafsieer husband'’s incapacity and no amount

of time would help the marriage to be consummated.

8 |bid at 622
8 bid at 622
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It would appear that this area of law is clear;r¢henust be a defect that prevents
consummation. Yet in the case®fv G° a decree was granted despite the legal finding tha
the wife had no structural defect to prevent comsation. The husband’s capacity was not
guestioned as he was a widower with several chmjdfeough this fact alone does not prove
that he has the capacity for consummation with thike. The wife had petitioned for
separation on the ground of cruelty, whilst herdaumsl counterclaimed, saying that he was
provoked, especially by her refusal to have sexualcourse with him. The wife submitted
to physical examination by two doctors, and hadpéetb some of the remedies they
recommended, but refused others on the groundsti@thought they would be harmful to
her health. One of the doctors stated he had “exagnihe petitioner at the request of her
husband, and found no malformation or structuréaebut that she was suffering from an
excessive sensibility. This condition was genertyporary...** The husband had actively
made every effort to induce the wife to submithe tloctors recommendations. The wife’s
refusal was determined to be incapacity becausddbmrs believed that without outside aid

the couple would never consummate the marriage.

In 1877, a case came to the courts which testedhehd& would be acceptable to refuse
sexual intercourse within marriadeThe wife in the case refused to have intercourite w
her husband. The courts at this time felt that sa@ftalone could not warrant a decree of
nullity, and instead would infer incapacity in orde provide the order. An order was not
given in this case, as the husband had not actegpaad faith- marrying his wife only to

obtain her money, in spite of her ‘deformity’. Tledge also felt that the three year

G v G opcitna3
L Ibid at 288
923, v A, Otherwise @877-78) L.R. 3P.D. 72
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cohabitation time recommended by law at that tinas adequate to “ascertain whether it is a

mere coyness on the part of the woman or whetleee fis any physical incapacity”

The case oM v M* also dealt with refusal to consummate. The hushmadght a petition
for nullity, because on his wedding day, his nevievimformed him for the first time that she
objected to consummating the marriage. The peétidold her he was happy to wait a few
days, and they went through with the ceremony. Tharriage however remained
unconsummated. The husband was perceived to bg, redithg and able (having undergone
a medical examination) to consummate the marri@pe. wife, having declined a medical
examination, was held to be incapable, and a dewmaese subsequently granted, thereby
demonstrating that refusal to consummate would pomstitute grounds for nullitys v &
further confirmed the use of implied incapacity, early form of ‘wilful refusal’. Here, the
wife refused to consummate the marriage. At the tohmarriage, the husband agreed that
the marriage could remain unconsummated for 6 nsotatlallow the respondent to complete
her studies. By the end of the first year of tmearriage they had still not consummated the
relationship, and it became clear to the wife #ta was unable to be the wife he warifed.
He wanted to live a normal married life, with clnéd. However she explained that she was
cold by nature, and had no sexual interest. Sotem, dhe husband petitioned the court. The
wife refused to submit to the medical examinatiout, the husband did, and was found to be
capable. The court found that the husband, “hag@maetually attempted to consummate the

marriage, but that was because the respondentiwagisadeclined to allow him to do so, and

% Ibid at 75

%M. v M. (Otherwise HJ1906] 22 T.L.R 719
%3, v S. (Otherwise M1908] 24 T.L.R 253
% Ibid at 253
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the Court should in the circumstances infer thatrdspondent was aware of some physical

incapacity on her part which would prevent her dain.”’

The judge issued a decree on the basis that tHeahdshad treated the wife with “every
consideration having regard to her conduct, assftently did not in the least appreciate her
wifely duties... the frigidity on her part amountéal incompetence, and was a physical
condition.”® The terminology of ‘wifely duties’ signifies thahe Court felt that a woman
who consents to marriage, therefore consents trcotirse.C v C° also provided a
judgement with inferred incapacity, in which thefeviold her husband “that she could not
love any man as she was too fond of herself... vgag averse to consummation of the
marriage and absolutely declined to come and liith im, and that he must consider her
answer as final®° She was persistent in her refusal, and given &jection of a court
ordered medical examination, the judge inferredpacity on her part in order to grant the
decree of nullity. In the case Bfv P***incapacity was again inferred, not just on thesas
the wilful refusal of the wife, but also from hegrgistent refusal to cohabit with her husband.
These two cases demonstrate the expectation ohlkaxarcourse from a wife, whilst also
highlighting the pervasive heteronormative struetaf familial relations, requiring a wife to

live with her husband.

" |bid at 254

% 1dem

9 C. v C. Otherwise H1911] 27 T.L.R 421

19 bid at 421
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In the case o6 v G°?a medical examination revealed that there weremetsral defects in
the wife, and the action brought by the husband eemmed a result of “the unreasoning
refusal of the wife to permit sexual intercourd®'No guidance was provided as to what
would be considered a ‘reasoned’ refusal to consat®mOn the wife’s instigation, the
couple agreed to leave the marriage unconsummated f/ear or so, (the exact duration
being a point of contention between the spouseshasfelt that the spiritual union of a
marriage needed to be developed before a physneal the majority of the judges deemed
this an ‘unusual’ view of marriage, and suggestet the husband should have employed
some ‘gentle violence’ in his attempts to consunarias marriage! Had he done so, “it
would either have resulted in success or would Ipageipitated a crisis so decided as to have
made... [the judges] task a comparatively easy”6feThe husband stated that he did not
employ violence for his wife was often hystericatlaearful as it was, and he did not wish to
aggravate these feelings further. One dissentidgguelt that the wife’s view of marriage
was not unnatural, suggesting that the marriageblead rushed into, and the wife was right
in wanting to wait before becoming physical withr lieisband. The arrangement between
them indicated that she was willing to have sexwir husband some day, and the judge felt
this indicated that this was not a wilful refusat fife. Ultimately, the judges felt sympathy
for a husband who was just trying to obtain hisitsg and who had shown ‘rare forebarance’

and as such, he was granted the decree.

The case ofS v $% demonstrates the courts prioritisation of incuighiIn this case

consummation was prevented by a curable defechenwtife, and she remained a virgin

192G v G[1924] A.C. 349

193 |bid at 350

1% |bid at 357

%535y s (Otherwise G1956] P 1
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throughout her 4 year marriage. The husband broagipetition for nullity, based on
incapacity and wilful refusal, and the wife counté&aimed, alleging adultery on his part. The

wife did not consult a doctor until after the pietit, despite her husband’s requests.

The wife stated that she was willing to undergo tieeessary operation to make herself
capable of consummation. Though anxious, she hadhpted sexual intercourse with her
husband many times. It was determined that consdimmdad not occurred due to a
structural defect in her. Before the petition wasught, the wife had left her husband. For
his part, the husband admitted his adultery, aatltia had had a child with the other woman.
The case was adjourned and during that time the witlerwent a hymenectomy, removing
any impediment to consummation, before further eagt was heard. Counsel for the
husband argued that the judge should look at the afethe petition, when the wife was still
incapable, and contended that the operation wastedl move on the part of the wife, not
for the purpose of consummating her marriage. Slddanot be deemed curable at the date

of the petition because she had up to that pofnsegl to seek medical advice.

The judge held the key date for incapacity wasdate that the evidence is heard. In this
case, the operation had rendered the wife capdl@ensummation, and it “could not be said
that the consummation of marriage had been prédlgticapossible at the date when the
evidence was heard. It might in the circumstan@a& lbbeen improbable; but the impractical
and the improbable should not be confus®8.The court’s concern was not the structural
defect, but the possibility of consummation. Thdge argued that if the husband were to

return to his wife, it was unlikely that she woulefuse to consummate the relationship.

1% |pid at 2
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Rather, the fact that the husband had left the wis the main preventative factor in

consummation occurring, and so the petition fadedhe incapacity claim.

As concerns wilful refusal, the judge felt thathaligh the wife had not been to see a doctor,
the husband had failed to prove that this amoutdtedfusal. The court felt that “her conduct
had been more consistent with a state of indecisiBnNeglect in complying with her
husband’s requests was not necessarily the samefussal. The judge therefore found that
the claim also failed on the claim of wilful reflskurther the judge stated that a petition on
both claims could not be brought; a single causstrba established. In spite of this, where
discrepancies existed between the couple’s evigeheehusband “was considered to be a
more reliable and convincing witne$¥ and his testimony was preferred. The wife was

eventually granted a divorce on the basis of heband’s admitted adultery.

S.Y v S.¥°dealt with similar issues, attempting to assessithpact’ of a cure to incapacity.
The wife was incapable of consummation, but wadingil to undergo the necessary
corrective surgery. The husband argued that thgesywould create an ‘artificial vagina’
not capable of consummation. The Court of Appedd hieat the wife had a natural, but
abnormal vagina in its current forltf. If she were to undergo the recommended surgeey, th
doctors and court felt that she would be capablecsfisummative sex. Despite medical

evidence of a potential cure, the husband leftwiie and initiated the petition. There was

197 |dem

1% pid at 3

1935y v S.Y (Orse W1963] P. 37

10 «Artificial’ vaginas are further addressed in Chap4 below, in the context of transsexual’s apilib
consummate.
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some discussion in this case as to the degree ichwihe act would be ‘enjoyed’ by both

spouses. It was suggested that the husbands stisfa

would be limited by the fact that the woman wasiuileg little if any
pleasure from it, but again the [medical] consulttook the view that,
although probably the woman would not have quiteshme satisfaction as
she would do if she was normal and had an ordimagyna, she would get
pleasurable sensations which would in turn commataithemselves to the
husband... if the operation had been successhfd,Husband would] have

been able to obtain real sexual satisfaction friot i

Consummation is not judged by someone’s level dfjoment,” rather the test for
consummation is whether the husband “substanti@hetrates the vagina provided by nature
for that purpose? Further, the wife’s potential enjoyment is dis@dsnly in reference to
enhancing her husband’s enjoyment, rather tharclkmavledging her own right to sexual
enjoyment, whether this ‘communicates’ itself tor Heisband or not. The judges also
emphasised the geography of the body. The factthleatartificial’ vagina was anatomically
correct meant that the sex could be consideredriabr The court also considered the fact
that if the vagina was deemed incapable of consurmmait must also by extension, be
deemed incapable for the purposes of adultery pe,ravhich would create a strange
situation. Consequently, the judges held that anficzal vagina was capable of

consummation, and the husbands claim failed.

Mg Y v S.Y (Orse Wop cit n109 at 42
Y2 1pid at 48
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In 1908, the courts discussed for the first timbether someone could apply for a decree on
the basis of their own incapacity. The wife’s claimG v G** was predicated on her
husband’s incapacity. Medical evidence was predetdehe court “to the effect that both
parties were apparently competent, but that theerggéine organs of the husband were
unusually large, whilst those of the wife were saiat small.*** It was found that the wife
refused to undergo a small operation to ease thatsin. The court at first instance found
that the marriage had not been consummated, besssd that there was not a general

incompetence on the part of the husband, but ratbempetence specific to the wife.

Prior to this case, an impotent person could natgba suit on the basis of their own
incompetence. The judges in this case felt that sheuld follow the direction of Irish courts
in this matter, and allow a suit to be brought bg impotent spouse, but this discretion
should be exercised carefuffy. The appeal court found the marriage to be unconsated,
but reiterated that “this implied no reflection emther party, as each could no doubt contract
marriage with another persofi-® The court cannot order the wife to have the ofmtaand
felt there would be no benefit in compelling thauple to continue living together. The Court
of Appeal upheld the decree, in a modified formt tvauld avoid any reflection upon the

capacity of the husband.

In the case oHarthan!'’ a husband petitioned on the basis of his own acifp after 22

years of marriage. The husband was entitled tonchas own incapacity because he “did not

13G. v G. falsely called K1908] 25 T.L.R 328

14 1bid at 328

15 The Irish case to which the Court referredis/ A 19 L.R.Ir 403
186G, v G. falsely called Kp cit n113 at 329

"7 Harthan v. Harthar{1949] P. 115
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know of the defect until after the date of the nzaye ceremony, he had not deceived the
wife, the wife did not know of the defect until eftthat date, and there was no other reason
why he should be debarred from suitf”"If a party knows of his incapacity, or of his
partner’s incapacity before the marriage, he cartheh rely on that fact to nullify the

marriage.

Medical examination established the husband’s pdggical incapacity. It was stated that he
could perhaps be cured if he persevered, but sfteln a long time, his wife was unwilling.
Given this, the husband tried to bring a claim @fukrefusal on the part of his wife. This
was dismissed by the Court of Appeal. Returnintheoability of a party to make a claim on
the basis of their own incapacity, the judges helat ecclesiastical law allowed for this
through a natural development from Roman Cathdbevs of marriage™® As it turned out,
the couple in this case were granted a divorce d@mwthe hearing of this case at first
instance and at the Court of Appeal. The discusatdhis point was as to whether or not a
person could bring a claim based upon their owapacity, and the court found that as long

as there was no deception, a case could be brought.

2.4.3: Persistent and unreasonable refusal

Some of the cases discussed have shown the wayhich incapacity used to be inferred

from wilful refusal. After wilful refusal became ground upon which one could apply for a

118

Idem
19 Harthan v. Harthanop cit n117 at 120-121. In effect, the judges tmgonder whether there is an implied
element of the marriage vows that each party islsl@pand willing to consummate.
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declaration of nullity, judges had new factorsdoK for in non-consummation casé$This
widening scope for legal interpretation of non-aomsnation is a daunting development.
Instead of saying that a partner has the righetose sex in a marriage, the law has further
instilled the requirement of sexual intercoursenaein married couples. This change could
be seen as a shift from viewing an ‘incapable’ wafe unfortunate, to viewing one who
refuses sex as ‘abnormal’ and not performing thiedwf a wife, further reinforcing the

notion of woman as wife, mother, and sexual reaipie

Religious couples have featured in nullity casesthe case ofiodla v Jodld®* a Roman
Catholic couple did not intend to have ‘matrimonialations’ until a religious marriage
ceremony had been conducted after their marriagheategistry office. The husband had
promised to arrange the religious ceremony, buedaio do so. Both parties brought
proceedings for a decree of nullity on the groufdhe other’'s wilful refusal. The Court
found that the husband’s wilful refusal to arratige religious ceremony excused the wife’s
refusal to have sexual intercourse with him. Hguest for a religious ceremony equated to a
request for sex in her marriage, and the husbamdiisal was without just cause, thereby
entitling her to a decreé? In his judgement, Hewson J. painted an interespicture of
sexual requirements in marriage, referring to comsation, and marital sex as the husband’s
‘marital right’. Further, the judge claimed thatdhaonsummation taken place, then the

couple could live together “as husband and wiféhim fullest sense*®® This suggests that a

120\ilful refusal was defined iilorton v Horton[1947] 2 All ER 871
121 Jodla v. Jodla (Otherwise ZarnonsK4ap60] 1 W.L.R 236
122
Idem
123 |bid at 239
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‘full’ marriage must contain a sexual element. Thege held that the wife’s request for a

religious ceremony showed that she wished to ‘tWelly as husband and wifé?*

The Court of Appeal caséaur v Singf?® also had similar facts, and involved a marriage
between two Sikhs which required a religious cenmeynafter the civil ceremony. The Sikh
religion requires the husband to organise the iml&gy ceremony, necessary to commence
marital cohabitation, but the husband in this ceefeised to fulfil this duty. Given this
situation, the couple had not lived together, oerexseen each other, since their civil
ceremony. The wife made a petition for nullity dre tbasis of her husband’s wilful refusal,

and at first instance, the wife’s petition was dssed.

The wife’s family implored the husband to arranige teremony, but he eventually revealed
that he had no intention of arranging the religicasemony. “The facts were that he never
went near her again, and never tried to persuadéohiéere with him and have intercourse
with him. It may very well be true that, if he hashde any such approach, she, according to
her religious beliefs, might have said that she wasilling to allow it before the ceremony.
But that never happened’® Davies L.J. believed this case was indistinguihdbom
Jodla*?" and therefore the wife was entitled to a decreeth@n her husband’s wilful refusal
to consummate the relationship, through his faitorensure the completion of the marriage

ceremony according to Sikh traditions.

24| dem

125 Kaur v SingH1972] 1 W.L.R 105
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Dickinson v Dickinsotf® was a case brought by the husband requestingraedetnullity on
the basis of his wife’s wilful and persistent reflio consummate the marriage despite his
repeated attempts. The wife refused sex becausedishenot want children, and felt
intercourse was “unnecessary, vulgar, rude andudisy): and that many of her married
friends lived without such intercourse, and sheheisto do the samé® After a month, the
husband had a nervous breakdown, and drank exefssihe doctor who attended to him
attributed this to the strain he was under as altre$ his wife’s conduct. The wife did not
submit to the court’'s order for a physical examorat The husband did submit to

examination, and the doctors declared him normal/ery way.

The husband’s counsel asked the judge to findthieatvife had a physical incapacity making
consummation impossible but the judge refused asaldeno evidence for this. Sir Samuel
Evans, President, argued that the law on the dreallity had “been advanced on various
points by the instrumentality of judicial decisiors® as to be brought into conformity with
more modern ideas* The change that the judge refers to is the mam the insistence on
incapacity, to the provision of relief for casesh@ve there have scarcely been any
circumstances beyond a mere wilful refusat.Given this change, Sir Evans asked “is there
any good reason why it should not now be held shatere wilful refusal... to consummate

the marriage is a sufficient ground for the Coargtant a decree of nullity?*”

128 pjckinson v Dickinson (Otherwise Phillipg)913) P. 198
2% |hid at 200
% 1hid at 203
! bid at 204
%2 |bid at 205
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He continued that claims need to be brought in dgadt, and the refusal must not be based
on a temporary unwillingness that may be cured,ibstiead needs to be a persistent and
determined “refusal to perform the obligations aodcarry out the duties which the
matrimonial contract involves. It has always beetdhhat the contract of marriage implies

the ability to consummate it...it also implies thilingness to consummate it

The husband was granted the decree, for “unlessuig force the husband obliged the wife
to submit, the intercourse is practically impossiahere the wife acts as she has done in this
case..*®* Sir Evans found it unpalatable to declare the imger void on the basis of
incapacity that has been unproved, as both theamdshnd wife could move on to other
relationships which could be consummated and resuthildren. He refused to draw any
inference of physical incapacity, and preferredniake the decree for nullity on the basis of
the wife’s wilful refusal. This was effectively &fusal to procreate, and a declaration of
disinterest in sexual intercourse. Whilst | argug there is a consummaticgquirementthe
inability to fulfil this requirement only comes tght if an action is brought. There are
undoubtedly many couples who are not sexually aatiith each other. Though the marriage
contract may imply a willingness and ability to sammate, it does not imply a willingness

or ability to procreate.

The case ofNapier v Napiel®® was heard in the Court of Appeal. The decisiorfirat

instance had overruled that Bfckinson®®® claiming that it was not “justified in principle o

33 |pid at 204-205

3% bid at 207

135 Napier v Napie(Otherwise Goodbar{1915] P. 184
138 Dickinson v Dickinson (Otherwise Phillipsp cit n128
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by...authorities**’

to nullify a marriage on the basis that wilful gmersistent refusal to allow

marital intercourse is of itself a sufficient gralurt first instance, the judge believed that the
issue was not one of wilful and persistent refusakhe part of the wife, but rather that the
husband had failed to make any reasonable or tesmhpts to consummate the relationship

and therefore dismissed the husband’s claim.

The husband produced extra information to the CotirAppeal to demonstrate that the
refusal of his wife had been persistent and wilitihe husband’'s counsel argued that “a
decree for restitution of conjugal rights would .dthe husband] no good® Lord Cozens-
Hardy M.R. felt it important in his judgement toipbout that he was bound to give an
opinion which conformed to that of the EcclesiadtiCourts, which “did not dissolve a
marriage. They only declared that there had beemmaaiage at all**° Even with the
additional evidence presented to the court, hettialt the decision of first instance should be
upheld. There was discussion of inferring incapgaeit the wife’s part, but the evidence did

not support this.

The husband wanted the judges to follow the prewestt inDickinsort*® where refusal was
held to justify a decree. Pickford L.J held thadte'tEcclesiastical Courts never accepted non-
consummation as a ground for nullity unless it ddog referred to impotence or incapacity
existing at the time of the marriage. The amourd aature of the evidence necessary to

prove such incapacity have varied from time to filmat the necessity of establishing it has

137 Napier v Napief(Otherwise Goodbarp cit n135 at 184
%8 pid at 185
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never varied*! Pickford L.J continued that he believédickinsort*> was incorrectly
decided and that courts cannot extend the meawutjged in statutes. As such, the claim
was again dismissed in the Court of Appeal, bec#lusgudges felt they could not extend

existing legislation to nullify marriages on thestsaof wilful refusal.

The House of Lords casg¢orton v Hortor!** held that the husband had failed to prove wilful
refusal on the part of his wife to consummate tteriage. After their marriage the couple
lived with the wife’s parents, and decided not &vd children until they had a home of their
own. As they disagreed with contraceptives, théaneed from having intercourse. Only one
attempt was made to consummate the marriage, aéatled as the husband was unable to
penetrate his wife, and further discussion of camsating the relationship was met with
unhappiness on the part of the wife. The court exadha letter written by the wife to her
husband, in which she stated she had to ask forvdexh she felt was unfair, as a married
woman, she felt sexual intercourse was her rigid, ghould be instigated by her husband.
The tenor of this case appears to reinforce the Wt sexual activity in a marriage is to be
initiated by the husband, with the wife as the siggime party, whilst also raising the

argument of women’s sexual desire.

In effect, the couple had gone from a state whieeehusband was unable and unwilling to
consummate, to a situation where he wished to comste, but the wife was no longer
agreeable. As far as he was concerned, non-constiomnveas now the result of his wife’s

refusal. His counsel argued that “whatever may Hmean the earlier history of the marriage

141 Napier v Napier (Otherwise Goodbao cit n135 at 190
142 pickinson v Dickinson (Otherwise Phillipgp cit n128
143 Horton v Hortonop cit n120
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and whichever of the spouses may have been regporisr the non-consummation during
that time, it was indisputable that at the latexgstit was the wife who was unwilling to

consummate**

The House of Lords felt that ‘wilful refusal’ conieal “a settled and definite decision come to
without just excuse, and, in determining whetharg¢hhas been such a refusal, the judge
should have regard to the whole history of the age™*° After a failed attempt at
consummation, it was unsurprising that the coupdelld/ be anxious about trying again. Yet
the wife consulted with her parents and her chtwdhy and remedy the situation. The court
held that it was unreasonable for the husband ftseeconsummation, when his wife was
willing to, and then turn around and demand consatian of his wife. Her resistance would

be an effect of her husband’s previous rejection.

2.4.4: Use of contraceptives/ability to reproduce

The use of contraceptives has been discussed iry mases and charts the path from
contraception preventing consummation, to contra@epnow no longer being a bar to
consummation. It€owen v Coweri® the couple lived abroad, and had agreed that ol
medical conditions improved, they would use compsion to prevent pregnancy. Upon
improvement, the wife asked her husband to ceasg psotection so that they could have a
child. He constantly refused to do this, and whbege was no contraception, practised coitus
interruptus. Upon leaving her husband, the wifenodal that the marriage had never been

consummated.

144 1bid at 874
145 1dem
146 Cowen v Cowefil946] P. 36
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At first instance the case was dismissed and itlvedd the marriage had been consummated.
At the Court of Appeal, Church doctrine holding gneation as fundamental in marriage was
discussed. The judge found that the husband’'s Wiffusal to consummate the marriage
rendered it void. The judge at first instance hikt the only question at hand was whether or
not penetration had taken place, and the use oframaptive was not a barrier to

consummation. However, the Court of Appeal werthefopinion that;

sexual intercourse cannot be said to be completenwa husband
deliberately discontinues the act of intercourséigeit has reached its
natural termination, or when he artificially pret®that natural termination,
which is the passage of the male seed into the bbtlye woman. To hold
otherwise would be to affirm that a marriage isstonmated by an act so
performed that one of the principle ends, if no¢ ghrincipal end, of

marriage is intentionally frustratéd’

Yet there are those who are sterile, and would ladsimcapable of fulfilling this requirement.
The Court circumvented this complication by statthgt there are “obvious reasons of a
religious and social character why sterility shontat of itself be a sufficient reason for a

decree of nullity,**® but provided no indication as to what the ‘obvioegsons’ were.

147 |bid at 40
148 | dem
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In Baxter v Baxtéf*®, following a ten year marriage, the husband leftwife, and wanted a
decree of nullity on the basis of her wilful refu$a consummate. For the entirety of the
marriage the wife would only have intercourse witr husband if he wore a condom. The
husband expressed his objections and desire “te tagrcourse in the natural way® but
complied with his wife’s wishes, believing that\Wweuld otherwise be denied sex. The House
of Lords held that consummation had occurred evwssugh contraception was used,

overruling theCowenprecedent.

In Baxter, the husband complained that the absence of coenjodercourse prevented

procreation, and was therefore not acceptablento & any church.

The Christian institution of marriage accordingth® Book of Common
Prayer, existsa) for the procreation of childrenb) for a remedy against
sin, and €) for mutual society, help and comfort. This drawscareful

distinction between pleasure and procreation as ehdharriage. Marriage
is not consummated by an act designed merely tshgsaiarnal lust while

avoiding the possible consequence of procreatibn.

It was argued that the husband’s acquiescencesingé of a condom was not a voluntary act.
When given the option of no sex, or sex with a @mgdacquiescence to ‘unnatural’ sex
cannot be a voluntary decision on the part of a.niéae husband’s counsel claimed that the
husband adopted thenly reasonablecourse open to him: “to woo her and use the

contraceptive in the hope that she would be worr twéhis outlook on marital happiness

149 Baxter v. Baxteop cit n65
0pid at 275
Y1bid at 276
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which comes with the possession of childr&li.However, the case was dismissed, “after all,
the defining features ofera copula(erection, penetration, and ejaculation) were gmeand
correct. Thus, there is no need for “consummatsex to be procreativé>® Whilst this case
could be seen to be progressive, in that it doéseatuire procreation, it took the House of
Lords to make this declaration. The lower Courts foand the husband was an author of his
own wrong(it being ‘wrong’ to have to have intercourse witbhntraception), by acquiescing
to his wife’'s insistence upon condoms. Furtherhalgh it was finally held that
consummation could occur without the possibility pybcreation, a marriage from which
children will be born is still the norm. There was discussion in the decision about the right
of the wife to choose not to have children. Prefeeewas given to the fact that the
intercourse that had taken place was as closesssp®to ‘ordinary and complete,” with the

use of contraceptives.

Grimes v GrimeS* also dealt with the use of contraception and thsband’s insistence
upon coitus interruptus. The wife’s counsel tried distinguish this case frorBaxter>
(decided in the same year), on the basis that sexeacourse cannot be complete or natural
when coitus interruptus is practiced. They feltt tBawert®® still applied, and that sexual
intercourse cannot be complete before it has rehitheénatural termination.D-e v. A-g°’
suggested that any form of imperfect sexual inter®® would lead a husband to seek an
adulterous relationship. It could therefore be rirdd that coitus interruptus could lead the

wife to search for an adulterous relationship.

152 1dem
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The couple had always practised coitus interrupsasthat “when there was intercourse
between these two people the husband always withdegore emission'®® The wife was

unhappy with this arrangement as she wanted to tlail@dren, but her husband did not. The
court tried to interpret the new ground of ‘wilfidfusal’, holding that “under the new law, if
the man, although he is able to perform those fanst wilfully refuses to perform them he
is not performing the normal and full act of intemese and therefore that he is not

consummating the marriag&®

Reference was made to Dr Lushington’s statementttiese are two different types of non-

consummation; non-consummation by those that gralda of sex, but not of procreation,

and non-consummation by those who are incapabt®mummation in its natural serf§e.

In the case of those who are unable to conceiveychdd not declare these marriages void,
but would declare the marriage with the ‘imperfestxual intercourse void. “If...[these]...

principles are applied to the facts of this caseis right to say that there was never any
natural or complete intercourse in the present,t&3eand the wife was entitled to a

declaration of nullity.

White v Whit&? also dealt with coitus interruptus. The wife petied for nullity on the basis
that this practice prevented consummation becdesasdxual act had never been completed

inside her body. In the alternative, she made ianctar divorce on the basis of cruelty. The

18 Grimes (Otherwise Edwards) v Grimeg cit n154 at 324
%9 |pid at 326
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wife had explained to her husband that she was pmhavith the practice of coitus
interruptus, and wanted to have children, but kdendt share her views. In anticipation of her
claim failing, the wife added the alternative pgetitof cruelty, claiming; “the respondent has
treated the petitioner with great unkindness anetlty in that... he deliberately insisted on
the practice of coitus interruptus in his sexu#dtrens with her despite her protests and with
a full knowledge that his persistence in such jpraatvould and in fact did cause injury to her
health.*®* The husband denied the allegations made in his'syifetition. He contended that
he sometimes practiced coitus interruptus, but atsnetimes engaged in full intercourse.
Willmer J. did not believe the husband. The hustsaodunsel argued that coitus interruptus
should constitute consummation, because intercozapable of being consummative does
not need to result in procreation. Further, theguad that coitus interruptus “does not
necessarily avoid the possibility of procreationewéhthe spouses are normal, so that should
coitus interruptus be held to be a ground for twllthere might be children born of a

marriage declared void for lack of consummatitif.”

The judge held that the husband’'s denial of childnes having an impact on the wife’s

mental health, and the denial of this could cangay. She had never had any satisfaction
from the sexual side of her marriage, yet the jutge focused upon her inability to have
children due to her husband’s refusal. The doctbdd explained to the husband that his
behaviour needed to change, and had led to théswaleered mental health. The doctor
concluded that if the husband was unwilling/unablechange his behaviour, then the best
option available to the wife would be to separatenf him. After interviews with doctors, it

became apparent that the husband was unwilling-tmperate with any changes.

183 1hid at 331
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The judge had two questions to answer. First, tiel facts and the practice of coitus
interruptus mean that the marriage had not beesuromated? If he answered this question
in the affirmative, then the marriage could beifiell. However if he found that the marriage
had been consummated, did the facts presenteditabmstruelty, thereby entitling the wife
to a divorce? The decision @rimes®® was delivered only two days before the judgement i
this case. However Willmer J. felt unable to folltve decision set out iBrimes®® and felt

compelled to follow the reasoning Bfaxter®’

Willmer J. continued, “I regret very much
that, within two days, there should be contraryiglens on what appears to be the same
point, but it only goes to emphasize... that teism extremely difficult point which will at

some stage have to be decided by a higher tritidffal.

The judge in this case felt unable to give a defoeeaullity. The possibility of conception,
even whilst practicing coitus interruptus was hegtough so that to declare the marriage void
would result in a very curious situation wherebghdd would exist from a marriage declared
void due to non-consummation. Instead, the key efgnto examine was the extent and
meaning of vera copula ie: the conjunction of bsedia this case, erection and penetration
had clearly been achieved. Yet the wife contenttedl if there had been no emission, vera
copula was not complete. Willmer J. explained thiate conjunction” of the bodies had
occurred, and that what followed “goes merely te thkelihood or otherwise of
conception.*® In quick succession, the cases Béixter and White had declared that

consummation had still occurred with the use oft@meptives, and the practice of coitus

185 Grimes (Otherwise Edwards) v Grimeg cit n154
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interruptus. This could suggest a move to inclusienany definitions as possible within the
meaning of consummation. This could be considedettimental to women. It narrows the
scope of their own nullity claims, and could rem® the requirement of sex from wives.
Further, these two practices are not so far remdned the aims of consummation as they
may first seem. The use of contraceptives may mptegenception, but still allows for

‘ordinary’ sexual intercourse. The appearance aimadcy has been prioritised here. As
regards coitus interruptus, the mere possibilitgaiception means that it is in fact similar to

the previous understanding of consummation.

Moving to the issue of cruelty, Willmer J. foundishwas the proper place to examine
‘imperfect’ intercourse, be it the use of contraoegs or coitus interruptus, and consequently
made a finding for dissolution on the ground ofetty (as opposed to a finding of non-
consummation), as the husband’s conduct had obefests on the wife’s health. The judge
stated that coitus interruptus would not alwayaultesn a dissolution based on cruelty.
Rather, it was the particular nervous dispositibrihe wife in this case, and her desire to

reproduce that had made coitus interruptus so diaugrag

| feel that a husband must take his wife as hesfihdr, and if she is a
woman of a type who needs the full and natural detigm of the act, then
to persist in withholding it from her, in the faoc&her repeated complaints
and objections, is in itself an act of cruelty,cold calculated cruelty; and

if, as in this case, it does result in seriousryjo health, or does contribute
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in marked degree to the breakdown of health obther spouse, then in my

judgement it is only right that this court shouldegrelief!”

In Cackett v Cackelt! the husband also insisted on coitus interruptushie duration of his
12 year marriage, and against the wishes of his.Wihe husband was capable of emission,
and was aware that the practice resulted in destiom of his wife’s health, but continued as
he did not want children. When asked if he woulgehaormal intercourse with the aid of
contraceptives, he responded that he did not thestn fully, and would not alter his
behaviour. Finally, the wife left her husband aféetvice from her doctor following the

deterioration in her health.

The judge pointed out two issues to the wife’s amlinfirst, what constitutes natural and
complete intercourse? Counsel answered that th@ingeaf consummation is that which is
understood in common usage, and for the male, niaguerection, penetration and emission.
The judge found that “it is impossible to determenactly where normal intercourse begins
and ends; there could be no legal standard laidndehich would define a matter of that
kind.”'"2 Yet the case law highlighted thus far demonstrétescourts attempts to define
normal, complete sexual intercourse silee v A-g'”® The second issue discussed, but left
unanswered was the difficulty that arose if a ctnad to consider the precise point at which
emission took place. Hodson J stated that it isogsjble to define what amounts to normal
intercourse. For “where a woman alleged that tha head failed to complete the sexual act,

the court would have to inquire exactly at whagetamission took place, or to what degree

17%pid at 340
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of satisfaction was reached by the woman...[Thee¢.adifficulties in... trying to draw the

line between a complete act and an incomplete4tt.”

This case was heard by the court after the tworadittory decisions ofsrimes’ and
White'”® and the judge here expressed his inclination lfovicthe precedent set Bivhite’””
The above cases show that @ower’® coitus interruptus rendered sexual intercourse
incomplete. However, that case also held that 8& af contraceptives would also ensure
non-consummation. This was overruledBaxter’® in which contraceptives did not prevent
consummation. The cases Gfimes® and White'®! had only served to further cloud the
waters in this area. The judge however examinethalpreceding judgements before coming
to the conclusion that a decree of nullity could he made but found that the wife was
entitled to a decree of divorce based on her hubbamuelty, following the precedents of

Baxter®? and White’®® He found the husband’s insistence on continuindy &ipractice his

wife had protested, and which injured her healdmdnstrated her husband’s cruelty.

Dr Lushington inD-e argued that a husband must “submit to the misfertd* of a barren
wife. However, a husband should not have to enduedationship where there is no “natural

indulgence of natural desiré® This would indicate that women should preferabl b
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capable of procreation, but if not, there shouldeast be sex. There is talk of a husbands
‘right’ to sexual intercourse, but there is no suge of language in cases in which the

husband is unable or unwilling.

The ability to reproduce was interestingly examiiedhe case oflarke v Clarke'®® This
case decided that the marriage was null on the lssion-consummation, despite the couple
having a biological child together. The case wagimally brought by the wife who asked for

a divorce based on her husband’s adultery. To aisdcharge, the husband made a counter-
petition claiming that the marriage had never beensummated owing to his wife’s

incapacity.

Four years after their marriage, the wife gavehbia their son who was aged twelve at the
date of the hearing. The husband admitted to hasgxgal intercourse with another woman
several times, but held that it could not be saitlé¢ adultery, as his marriage had never been
consummated. The judge stated that the questiowhafther or not the marriage was
consummated during the fourteen years of cohatitatias one of fact. In cases where there
was a child, the presumption would be that consutimmaad occurred, and the “onus of
satisfying the court that the marriage has not beemsummated lies heavily upon the

husband.*®’

Both spouses were medically examined. The courhdicgxtensively examine the possibility

of ‘fecundationab extra (pregnancy that occurs in the absence of pergieepration) but

186 Clarke (Otherwise Talbott) v Clar{&943] 2 All ER 540
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rather accepted it as a medical fact. Therefore, lith of the child did not indicate
consummation in and of itself. For the first thgsars of their marriage, the couple used a
sheath when attempting intercourse, but penetratvas never achieved. The husband
claimed that “his wife appeared to regard the skaogas a disagreeable necesstty,and

she only fell pregnant when the sheath broke.

After the birth of their son, their attempts at pation continued to fail. The wife’s account
differed, for she claimed she did not insist onudke of a sheath, had no objection to having
children and believed that some penetration haa laebieved. However, the judge found
Mrs Clarke an unsatisfactory witness. He felt slas wvasive about matters that “she cannot

possibly have forgotten'® Most disturbingly, the judge said;

Mrs Clarke was, in my view, a woman who was dewdfidhe ordinary

sexual instinct: she did not want children, andardgd the sexual act with
repugnance. At the same time, she recognised éndtusband was entitled
to exercise his marital rights and was prepare@ngtrate during the first
years of her married life, to submit, in so farshe was physically able to
do so, to the exercise by her husband of suchsighismuch as any
attempt by her husband to have intercourse wagyngmt to her, she did
not, in my view, even during the first few yearseafmarriage, permit her
husband to attempt intercourse as frequently asdatave been the case if

she had a more normal outlook in such matt&rs.

188 1dem
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It was held that there were no physical barriersdlsummation on the wife’s part, though
she suffered from involuntary contractions, thergiysically blocking consummation.
There was some claim that prior to the birth of $@m the vaginal orifice was small, but this
was not a barrier to consummation after the biftthe child. Both the examining doctors
held that the wife was frigid. One of the doctoafled on, who had not physically examined
Mrs Clarke, held that the characteristics of frityidvere aversion to sex, “accompanied by
resistance to the male... in some cases, it wasngmmied by a desire for personal
adornment and material possessiofisThe judge concluded that although Mrs Clarke had a
repugnance to sex, “she was able to bring hersgdetmit attempts by her husband, but her
muscular reactions were such that her husband vea®rnable to achieve any real
penetration.**? As a result the marriage was never consummatedsdtheld to be a physical
incapacity rather than a wilful refusal, as thetcaction of the muscles was psychological,

and not a choice.

The court did not require ‘want of sincerity’ oretipart of the husband. It would not have
been unreasonable to require a valid reason opanidor declaring his 15year marriage null.
He had declared that he would like to marry somegise. But he explained that he had
persevered with his marriage, hoping that the aggex life would change after the birth of

their child.

The Court of Appeal decision of v J° also specifically dealt with the possibility of

reproduction. The wife applied for an annulment h&fr marriage on the basis of her

191 pid at 544
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husband’s incapacitgr his wilful refusal to consummate the relationshipst before the
couple were married, the husband decided he waontetdergo an operation to make him
sterile. He was still capable of penetration anaseion, but conception would be impossible.
The doctor required signatures from both the mah lae fiancé in order to carry out the
operation. His fiancé refused to sign the form, argressed a strong desire to have children.
Eventually, she agreed to sign, on the conditics ther husband did not undergo the
operation until after their marriage, in the hopattshe would be able to change his mind.
Unbeknown to her, her partner underwent the omeratinyway. This only came to light

some six weeks before their wedding.

The marriage went ahead and intercourse took pepdarly for the first two or three years,
but rarely after that. Before the wedding, whendberation had come to light, the husband
told his fiancé that they could adopt. However wkae later mentioned this, he would not
discuss the matter. The judge at first instancel hieght the husband was guilty of wilful
refusal to consummate, but he still dismissed tiie’svclaim “on the ground that it would be
contrary to public policy to grant it in view of éhwife’s knowledge of the facts before
marriage.** No mention was made of the fact that penetratimh dctually occurred. Rather
it was found that the inability to conceive was @glo to negate consummation. Following
the precedent of the court @owert® in which the court held that the use of contraicept
rendered the marriage unconsummated, the Courtppled@ found here that they could
extend that scope to include the sterile husbard Wife’'s counsel argued there is no
difference between “the application of an exteroahtraception as irCowen.. and the

achieving of the same result by means of an operais in this case. The only distinction in

%% 1bid at 160
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fact is that in the one case the contraception csasional whereas in the other it is

permanent*®

The wife’s counsel argued that she should not beedea remedy because she had prior
knowledge, and that it is contrary to public policybe deprived of the ability to procreate.
Also, “it is equally contrary to public policy that person capable of generation should be
tied to a person permanently incapable of‘%f."The judgement found that there was no
guestion of natural sterility. Rather, the husbarehdered himself incapable of effecting
consummation by reason of a structural defect whiethad himself brought about in his
organs of generationt® The court further felt that the wife’s knowledgaswnot a bar to a
remedy in law, and held that the amount of time tiead passed was not a problem, as she
had been unaware of legal remedies open to hee @nare, she immediately applied to the
court for a declaration. In terms of sincerity @ncept that is further addressed below), the
court found that she had found out very late, aad protested the idea. The husband had
“made her swear to say nothing about this operatanyone. In any case it would not have
been an easy reason for her to give for breakifdneaf engagement. The natural inference
from her evidence... is that she felt that it was late to draw back!*® and so the petition

could not fail for insincerity.

Following this case was the caseRE.L. v E.[2%° which followed the ratio oflarke?®*

This defended petition was brought by the wife. &g the court that her husband had been

1% 3 v J op cit n193 at 160
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unable to consummate their marriage, and that sldeblecome pregnant through artificial
insemination. She asked for a decree of nullityedasn his incapacity, or in the alternative,
his wilful refusal. The husband denied the clain, did not deny that his marriage had never

been consummated.

Both spouses underwent medical examinations focdlet. The wife was shown to have no
impediments “and the husband was capable of consuimgnthe marriage. The trouble was
psychological..?*> The husband and wife had also previously visitedtats, and the

husband had agreed to undergo some psychologezthtent, but the marriage remained
unconsummated. The wife was anxious to start alyamnd the couple discussed artificial
insemination. When she left her husband, she wasvaire that the insemination had been
successful. She explained that she wanted to beothem but also that she hoped the
pregnancy would ease their sexual tension, as fgenay would be diminished. The judge
believed that her desire to have a child was toatrg aid her marital relations, but also

because “most women desire childréft”

The court gave some consideration to the prosgelsastardising the child if a decree was
given. The counsel for the wife explained ti@iarke®®* and Dredgé® (discussed further
below) had shown that legitimacy of a child shontwt be a deciding factor. Rather, they
argued that public policy should allow the petigorand defendant to separate so that they

would be free “to contract normal marriages anchtbéamilies. There is no real possibility
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of a normal marriage between the petitioner angardent; the husband’s cure... is highly
unlikely and the marriage between them has finatlyken down.?°® As regards the child,
Pearce J. felt that the scope ©farke®®” was of limited help in deciding this case. In
Clarke?®® the child was conceived by an “accidental freakesfindation ab extra during an
attempt to consummate, while here the conceptios avdeliberate act by the husband and
wife.”?®® The husband’s counsel argued this should be takem sign that the wife had
accepted the marriage. Yet she was unaware thataheregnant when she left her husband.
The judge made reference to a claim of want ofesibcon the part of the wife, and stated
that “the question is whether one ought to drawrirces from her conduct and acts which
would make it inequitable now to give her a de¢fé@He held that the wife made it clear
throughout that she was unhappy with the marribgeshe persisted. The judge believed that
the husband would not suffer detrimentally for imgva child with a woman he still claimed

to love. There was no lack of sincerity on her part

A decree of nullity was granted on the basis that wife had never wished to marry an
impotent man, that her pregnancy was not a factdyet considered in the decision as the
judge said that the birth of the child was unlikedyovercome “the husband’s psychological
trouble, or...[resign]...the wife to an unnaturabmlage®! and further, that she had

constantly made it clear that she wished and irgénid have a normal married life. Pearce J.

stated: “In most nullity cases there comes a momaein the most forbearing wife becomes
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sickened by the role, so unnatural to a sensitivenan, of trying to stimulate an impotent

spouse sufficiently to enable him to achieve pextietn.”*

In the case oR v R?*®the husband was capable of erection and penetrdtid was never

able to emit semen into his wife’s body. The husbhrought the petition himself based on
his incapacity to consummate his marriage, andmfis defended the claim. The court was
provided with evidence to demonstrate the husbastdst-laced’ upbringing, and other than
“the usual involuntary nocturnal emission of seroémn adolescent... he showed very little
interest in matters of sex™ The couple sought medical advice and treatment®years, in

the hope of solving the problem and conceivingildchut the condition persisted. In the end
the husband told his wife he had fallen in lovehwainother woman, and with this other

woman he had been able to have intercourse andiemis

The issue for the court was whether this physiec@miacy had constituted consummation. It
was held that no direct authority existed on thisbpem, as medical science had not yet
caught up “in investigating and explaining thenmcies of the marriage bed, and in enabling
parties to give evidence thereon in a comparatigeigntific way.?*®> The court held that
consummation is about erection and penetration, aarded with the judgement White
which concluded that ‘true conjunction’ occurs whemtry and penetration is complete.
Anything that follows is about the likelihood of mzeption, the possibility of which is not

necessary for consummatiofi. The judge did not think it important to analyse thew
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sexual relationship the husband had entered, amddfahat the marriage had been

consummated, and therefore a decree of nullityccoat be given to the husband.

2.4.5: Want of sincerity, and the impact of age dealhy

Many of the cases have given consideration to véneth not it would be fair to provide a
decree of nullity. In the case Guest v Shipléy’ for example, it was felt that a decree would
be unfair. In a case alleging impotence on the phthe wife, the court found that the suit
failed on the basis of a previous suit broughthmy wife claiming adultery on the part of her
husband. This previous suit had required the husbaplead that the marriage was a lawful
one, which he did, whilst not mentioning that tharnage was unconsummated. The case
was dismissed. In the case®fv ' there was discussion as to whether it would betéai
withhold a decree when it took the wife 16 yearsuoe her incapacity. At first instance, it
was found that the wife had undergone an opergaonymenectomy) six days before the
hearing. The judge found that there had not bednlwefusal, as the wife had made it clear
she was willing to consummate the relationshimassible. The judge at first instance was
unsure of the effect of the operation upon the abdlly of consummation occurring. He
held that it offered something more “than the pamfisy of a cure but less than a
probability.”?* The judge felt that the wife could not fulfil tleeus upon her to demonstrate
that the operation offered a high probability ofecuAs such the husband was granted the
decree he sought. However, after the hearing thie was medically examined by three

doctors, and the court gave leave for their eviddnde heard at the wife’s appeal.

27 Guest v Shipley, Falsely Calling Herself Gu@$20) 2 Haggard (Consistory) 321
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Two doctors gave evidence concluding that the dperahad cured the wife of her
incapacity. The third doctor was unsure of whetherwife would psychologically be able to
have sex, given her past experience. The appegd$udeld that the burden of proof is always
upon the petitioner to prove that incapacity exisiethe date of a hearing, not the respondent
wife, and as the operation had provided a possitml consummation, the claim should fail.
The petitioner needed to show that there was irmgpand that it was incurable. Instead, at

the date of hearing, there was a very high prolaliiat consummation could occur.

This case challenged some of the presumptions mfcnasummation cases. After a 16 year
marriage with no sexual intercourse, the courtsldvganerally infer incapacity on the part of
the wife concluding that there had been a sufficeemount of time for consummation to
occur, and if it has not occurred, then it was isgdole. Given that the length of this marriage
was over five times the length of the old ‘threaryé&ial cohabitation’, it would not have
been unreasonable for the court to provide a dmaber of nullity. However, at the time of
the hearing the wife was capable of consummatitve. fusband’s counsel argued on public
policy grounds that “a woman who has imposed aessxlife on her husband for 16 years
and done nothing to remedy the situation should betallowed to rely on last-minute

cures.??0

The appeal judges felt that the first instance @udgd incorrectly put the onus of proof on the

wife, and not factored in the medical evidence ghotrurther, enough weight was not given

2201bid at 169
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to S. v §?* placing the relevant date of incapacity as the adtthe hearing. Accordingly,

they set the judgement aside, and no decree watedra

Want of sincerity was also a factor in the Housd@fds caseG v M?*? The case alleged

impotence on the part of the husband. After mae;i&. and M. slept in the same bed for
nineteen months, but only attempted consummatior2 fand half months. The husband in
this case also had a medical examination whichaledeno external physical reasons for his

impotence.

The husband alleged that the marriage was not ocomsted due to his wife’s cold
demeanour. He alleged that he had to speak toskeerely’ on many occasions due to her
behaviour, and that “his wife went to a good maajfsband made violent love to more than
one person®?® The allegations between the two varied between/tnesness’ on the part of

the husband, and a growing coldness on the p#neakife towards the husband.

On cross-examination, the husbands doctor fourtdftttee husband was encouraged, “and if
a little champagne were given him beforehand, rghtrsucceed with any other woman; but
after his failures it would be more difficult withis wife.””?* This concept of requiring

alcohol to consummate a relationship is worryilgugh is a concept of its time. The judges
in this case assessed the wife’s ‘want of sincenigferring to the motives behind her claim

for nullity. The court held that the wife’'s conduadter the separation (keeping her married

#2135y S (Otherwise @)p cit n105

222G, (the husband) v M. (the wife)884-85) L.R. 10 App. Cas 171
22 |bid at 174

24 |bid at 176
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name, keeping insurance policies) “proved thatatwon [for nullity] was prosecuted for a
side motive, and not for the single purpose ofiggttid of the disappointment resulting from
the alleged imperfectiong? The implication being that wives who are deniedexual
relationship will be vengeful in their pursuit ofility. To prove sincerity, the petitioner
needed to demonstrate that the claim was not vehgefd was prompt. One cannot discover
something about their partner which makes them watgave, but still enjoy the benefits of
marriage for a considerable amount of time, beloheging a claim to enable them to leave.
A “delay in raising a suit of nullity on the grourd impotency is a material element in the
investigation of a case which upon the facts isbdkol; but there is no definite or absolute

bar arising from it.2?°

Earl of Selborne, L.C contended that ‘want of sritgehad overstated importance, and was
difficult to prove. It is a matter of psychologythar than proof as it looks “into the motives
of a person’s mind rather than... whether a cafisetion exists or not??’ The crux of this
case was the wife’s desire to avoid the stigmadoitary. By appealing for a declaration of
nullity, she would be declared incapable of commugttadultery (having had a child by
another man after separating from her husband)easarriage never existed. The decision

of the lower court was upheld, and the husbandjstence was held to be found.

Nash v Nast® also examined sincerity. The wife in this case enagblea of impotence, or in
the alternative, of wilful refusal on the part @rthusband to consummate the marriage. The

court gave particular consideration to the husb&ot#im that the petition was insincere. The

2% bid at 178

2% pid at 171

227 |bid at 186; Newark op cit n29 pg 212
228 Nash Otherwise Lister v. Na§h940] P. 60
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couple had been married just under three months e petition was presented, and the
couple had a considerable age gap, the wife bethgedrs old when they met, and the
husband being 73. The husband admitted that henbtadonsummated the relationship, and
that he had no intention of doing so, as he didwentt to have children with his wife, yet

denied that this was a matter of incapacity. Dscfound that the husband was likely to be
impotent. The focus turned to the “unusual questibmant of sincerity on the part of the

petitioner.””®® The issue was whether or not the petitioning eartrad benefitted in some

way from the marriage which would then render ifaimto treat the marriage as never
having existed. The judge concluded that the cebduld only be concerned about the
sincerity of the plea, and the focus should nobihé...the general character of the petitioner
as a sincere or insincere person, or... with timelgot of the petitioner before her marriage or
the motives which prompted her to enter into therimge.”?*° As such, if a petitioner was

aware of impotency before marriage, and then broagtiaim of impotency, then the decree
would be refused, not on the basis of previous Kkedge, but because of the insincerity of

the claim.

Given that the husband did not accept that he mastent, it could not be held that the wife
knew before marriage that the union would not besaonmated. The judge examined the
time between the wife becoming convinced of herbhnd’s impotence, and bringing the
claim. The husband and wife had varying accountthefattempts at consummation made
during their honeymoon, and the judge felt that yoenger and fresher memory of the

231

petitioner was preferable to the “hazy and fuddledollection of the respondent.

Sincerity has also been taken to refer to delaysrimging claims for nullity. In this case

229 bid at 61
20 1bid at 64
1 bid at 66
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however, there were only four days between the lgdging her husband and petitioning the
court, though aware of her husband’s impotence atimioefore. Her attempts to salvage her
marriage in that month did not negatively affeat tlaim of sincerity. The petitioner must be
shown as “not having wavered in her view as toatton she will take to assert her rights
after she attained full knowledge of the facts #redlaw concerning those rights? It seems
unusual that such clarity is required of a spousa &ime that is no doubt upsetting and
traumatic. The judge concluded that the wife hagiked no benefits, material or otherwise,

from this marriage, that her petition was sincare] that the decree would be granted.

In the Court of Appeal case #fettit v Petti?>® brought by the husband, claiming his own
incapacity the court dismissed the appeal on tseslithat the court has to give consideration
to all the circumstances of a marriage, “including respondent’s attitude and reaction to the
situation created by the impotence of the petitiongncluding] whether it would be just or
unjust that the impotent spouse should obtain aeget™ It was felt that it would be unjust
and inequitable to grant the husband the decreehukband having left his wife of 20 years
for another woman. It appeared the other womanpuabing for the separation, and given
that the wife had paid for the matrimonial home afidhe furnishings, it would be unfair to
grant the husband the decree he wanted. The jddijdbat there were three key factors to
assess: firstly, had non-consummation been pro%ed@ndly, had the husband proved that
the incapacity was his own? And lastly, the couad hto give consideration to all
circumstance in order to determine whether a deweesefair or not. The court did not focus
too heavily upon the alleged incapacity, but ratie#trthat the order would be unfair to the

wife. The judges felt that both partners ‘suffetien there is incapacity on the part of one of

232 | bid at 69
233 pettit v. Pettif1963] P. 177
24 |bid at 177
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them. Yet Willmer L.J stated that “the fact thdidthusband]... was prepared to go on for
upwards of 20 years before seeking advice seemsetto indicate a complete lack of any
sense of injury or grievance...this must surelyaenatter to take into consideration in
determining whether he has approbated the marrage,. in deciding whether it is fair and

equitable to grant relief®

The judges made explicit reference to the fact thatwife in this case was a ‘good’ wife,
even providing a child within an unconsummated ragg. It was said that “she has given up
her whole life to the husband, has served himfidithas wife and as mother to his child, as

well as being of considerable financial help to Kffi?

Consideration in cases has been given to the afjeegbarties- in particular the age of the
wife. In Briggs v Morgarf>’ once the advanced age of the wife was establishedourt felt

it unnecessary to further medically determine leual capability, as she was no longer of
child-bearing age, and too old for a ‘sex-driveh @is basis, Sir William Scott held that the
marriage was not worthy of a decree of nullity. Thusband was deemed to have approbated
a union without sex by taking a wife of her ad@gown v Browr®® also held that the
husband’s application for a decree failed as he madshown that the impediment was
incurable, or existed for the duration of the negd. Rather the judge pointed out that
although the main objective of marriage is chilédieg, when an old man takes an old

woman as his wife, this cannot operate, and a masbaust take his wife “tanquam soror”.

235 |bid at 190. A spouse is said to approbate a mgerivhen they know they have cause to leave, atvieein
a way which leads their partner to believe thay thél not.
236
Idem
%7 Briggs v Morgarop cit n73
#8Brown v Browrop cit n33

141



In Morgan v Morgarf=° a petition was brought by the husband on the bafsisis own

impotence. The couple in this case were marrieat latlife, (the husband being aged 72 and
the wife 59) and agreed to marry and live togetitea basis of companionship only. During
the couple’s courtship, kisses were exchanged &rd the marriage he gave his new wife

£2000.

During questioning, the husband said that he hgedhdhat after living as husband and wife
for some time, their relationship might change, esnotude a sexual element: “Well, naturally
as time goes on and we live together | might pdgsiave thought possibly connection might
be had... | had that in mind, sartorially, like amgn would do?*° After the ceremony, the

wife left her husband and the court heard evidetheg# she had mental problems. The
husband told the court that he had never had segladions with a woman, and at the date of
marriage, was unaware of his incapacity. He way awalvised of his impotence after a
private medical examination. After leaving him, thide wrote to the husband and asked him
to visit her solicitor, where he was informed tehe regretted marrying him and she would
return his money. She did not return the moneythachusband sought his own legal advice,

before presenting the petition for nullity.

Following the precedent ¢darthan®*

the petitioner would be entitled to a decree dfityu
on the ground of his own impotence, as long asptiiioner and the respondent were

unaware of the impotence at the date of the mariegremony. Yet in this case, the

29 Morgan v Morgan (Orse Ransoifi)959] P 92
4% 1bid at 93
21 Harthan v Harthanop cit n117
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husband’s petition was denied. His incapacity wekl mot to be a relevant factor in the
marriage, as neither party was aware of the inagpand further it was deemed contrary to
public policy for the husband to be able to plealdwn impotence, having acknowledged
that the marriage was undertaken on the basisrmapaaionship only. It is important to note
that this acknowledgement does not sit within teeegal trend of the cases | have outlined.

The judge argued that the question which arose was;

whether the husband was debarred from the reliefldmed by reason of
his having entered into this marriage on the bakisiere companionship
and without any intention of marital intercoursedawvhether this court,

which must... treat nullity cases as of nationgbamance irrespective of the
wishes of the parties, can accept the husband’sainesservations as to the

bare possibility of marital intercourse in the fetf*?

He argued that the husband could perhaps havestegua decree on the basis of his wife’s
wilful refusal. However, this was barred once h&emded to his lawyers that he was
impotent. A person must have regard to the circantgs in which they have married, at the
time they married, and taking into consideratioe tircumstances of this marriage the
husband “could not make a grievance now of whandidoccur to him a grievance theff™

Having approbated the marriage, the husband coatidhen claim he no longer wished to
have a marriage for companionship. There was effdgt“a valid agreement between the

spouses not to consummaté®

242 Morgan v Morgan (Orse Ransorop cit n239 at 95-96
%3 bid at 97
244 Honoré op cit n14 pg 20; Ryan op cit n18 pg 20
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In the case o6 v G**° the judge made time to discuss the merits of imnghe case in the
first place. He was careful to say that he wassBati that the case was “free from all
suspicion of being a suit trumped up for the puepok getting rid of a marriage to which
both parties are avers&® The judge felt that the length of time of cohatiita provided
ample opportunity for consummation to have occyreed as it had not, he believed it never
would. The failure of consummation, (and in thisehe failure of the wife) meant that the
“ends of marriage, the procreation of children, ahé pleasures and enjoyments of
matrimony cannot be attaine®!* He claimed the question of non-consummation was a

practical one and felt the husband had exhausteg@bns open to him.

As regards delay, in the case Bin v B-ri*® the court gave extensive consideration to the
delay in applying for a decree- the couple haviegromarried for 18 years- and felt that
given this amount of time and evidence that thex@ lbeen ‘partial connection’ between the
couple, the husband was not entitled to a decreaudity. The delay alone could not
constitute a bar to the decré®.In Dredge v Dredg@® also, the husband and wife were
already expecting a child together before theirrrage ceremony. After marriage, they did
not consummate the union as a result of the wialful refusal. The wife offered no
explanation for her refusal, and did not attendrceo defend the suit. By the time the
husband filed the petition, the couple’s child wias years old. The Court considered the
implications on the child in declaring the marriagedable, but decided it was not a factor in
the decision. The judge examined the reasons &déhay in the application, but found the

husband’s reasons to be sincere, as was his refquastllity; “he was giving his evidence

#5G v Gop cit n43

24 bid at 290

47 bid at 291

248B_n v B-nop cit n47

249 bid at 250-251

#%Dredge v Dredge (Otherwise Harrisoap cit n205
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with complete candour and truthfulness, and | ampared to accept > This case
established that sex before marriage with your spotdoes not affect a claim for non-

consummation after marriage.

2.5: Conclusions

This chapter has shown the development of consurmmdaw and highlighted the
presumptions made by the courts. | do not clairhaee presented every case that has dealt
with consummation, but rather have made refereachdse most referenced in academic
literature, and a selection of further cases frommctv to understand the current legal
situation. Throughout the chapter, | have pointed the issues | feel the case law has
identified. Most evidently, the construction of latgelf has come to light in this chapter;
“when it is most ruthlessly neutral, it is most Bjalvhen it is most sex blind, it is most blind
to the sex of the standard being applied. Whenastnelearly conforms to precedent, to
“facts,” to legislative intent, it most closely enfes socially male norms and most
thoroughly precludes questioning their content asirly a point of view at all*®?
Consummation is constricted by these principlesttew in language that portrays gender-
neutrality, but which impacts most negatively upemmen through a male construction and
need for sex. It is claimed that this is necess$arythe purposes of (male-defined) justice.
Chapter 3 will show that most of the case law pyxrthe husband as the dominant partner,
who needs sexual intercourse, and should inittatd/here the wife has brought a claim of
nullity, most have claimed it is a result of thdesire to bare children. It is unclear if this is

actually true for all, or if these women have badwmised that this argument is most likely to

succeed in court. Not a single case makes any @xeereference to female sexuality outside

251 [ai
Ibid at 31
%2 Mackinnon, C.A.Toward a Feminist Theory of the St&embridge, Harvard University Press, 1989 pg 248
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of the desire to be a mother, or as a ‘wifely dugfthough the case dfiarthan has

acknowledged role of companionship in marriage.

As regards physical examinations of spouses, Cévais that although this would seem to
violate modesty, in the name of justice, modestghie put to one sidé> However, this is

only the case for women who should still be in thegixual prime. Wives of a certain age
have been deemed unable, and justifiably unwilimgconsummate their relationships- a

‘natural’ consequence of advanced age in women;hwiiminishes sexual drive?

The case law and statue show that a marriage calediared voidable on the basis of non-
consummation due to incapacity, or wilful refusal the part of one of the spouses.
Effectively, this creates a positive ‘requiremenitthe spouses. The spouses have to bring the
claim themselves within their lifetime. An incapgcwill be deemed incurable if the cure
would risk the health of the spouse in questionf thre spouse in question refuses to undergo
the treatment necessary to cure it. Refusal to ngadenedical examination to establish
incapacity may result in an inference of incapadiyrther, the use of contraceptives does
not invalidate consummation, and neither does thiétydinability of the wife to have
children. A spouse can make a petition for nulbty the basis of their own incapacity, as
long it was not known before the marriage. The oomsative act must be ‘ordinary and
complete®® but coitus interruptus will not necessarily indalie the consummative act. The

emergence of wilful refusal is somewhat of an angrhacause “all other grounds for nullity

23 Cloud op cit n14 pg 704
%4 |bid at pg 705-706
®°D-e v. A-g(falsely calling herself D-edp cit n22 at 298
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depend on circumstances existing at the time otébebration of the marriage whereas the

new ground depends on subsequent condatt.”

2% Gower, L.C.B. ‘Baxter v. Baxter in Perspectived4B) 11Modern Law Revieywg 176-195 pg 177
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THREE

CRITIQUING CONSUMMATION

...consummation is a lodestar in a constellation @&cfices aiming to
maintain congruence and coherence in often ambgyusametimes fluid,
and almost inevitably anxiety-ridden categoriessek, corporeality, and

sexuality®

Chapter two outlined the way in which “the law ltasstructed ‘natural’ sexual intercourse
in its institutionalised setting:...marriage.Using radical feminist theory this chapter
provides analysis of the legal developments, wiltipular emphasis on gender/sexuality
issues, and incorporates my literature review omect (radical feminist and alternative)

perspectives on consummation. | engage with altemgerspectives to demonstrate not
only their existence, but also in some cases, tknesses of radical feminism, which have

been more adequately addressed by others.

3.1: Emerqging themes from the case law

To consummate a marriage, a couple must have saxeatourse once after the marriage
ceremony to avoid a claim for nullity on the basfsnon-consummatioh.This chapter
addresses the trends and issues that arise frooasigelaw presented in Chapter 2: | expand

upon the case law’s prioritisation of heterosexuvelations, and the presentation of

! Brook, H.,Conjugal Rites: Marriage and Marriage-like Relatihips before the Lawew York, Palgrave
Macmillan, 2007 pg 66

2 Collier, R.,Masculinity, Law and the Familyondon, Routledge 1995 pg 139; Honoré SEx Lawl_ondon,
Duckworth 1978 at pg 1

¥ MCA 1973 s12
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penetrative sex as ‘normal’. | then develop thidher to examine how and why the sexual
marriage has been prioritised. | also use the sdo develop the understandings of sex
and gender offered in Chapter 1. | highlight theywa which law has treated, or made
invisible those who do not fit into the consummati@quirement- for example, impotent
men- and the way that male sexuality has been mesan court. | present alternative
foundations for understanding relationships by ragkiwhere is the love?’ in legally

recognised sexual relationships. | conclude theptelmawith a critique of the court’s

overreliance upon medicalised understandings ohsexmarriage.

Honoré has argued that the requirements for consiimm*“are stricter than are needed to
establish a case of rapeThe courts have prescribed a detailed form of patien for
consummatiori. The definition and requirements of rape are nqtrasisely defined. Whilst
analysis of academic writing and doctrine abouteragp not directly part of this thesis, |
provide a brief analysis to try and understand hthwe law has differentiated its

understandings of penetration.

Arguably, definitions of rape and sexual offenceain wide so as to incorporate as many
scenarios as possible, to provide legal remedyatomany as possible who suffer sexual
offences. TheSexual Offences A@OO03 states that rape can only be committed by men,
(women can commit rape as accessories but notiasigles) because a man commits the
offence of rape if “he intentionally penetrates ttagina, anus or mouth of another person...

with his penis® without consent. The marital exemption to this was removed in 1991,

* Honoré op cit n2 pg 17
®D-e v. A-g (falsely calling herself D-f)845] 1 Rob Ecc 280
® Sexual Offences Act 2083(a)
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reversing “the outdated view that on marriage aevghve irrevocable consent to sexual
relations at any time during the marriage and floeeemarital intercourse could not be

n8

unlawful.” This view had been the result of the belief thasdand and wife become one

flesh at marriage, and it was therefore imposdini@ husband to rape himself.

In contrast to overt discussion of penetrative aom®ation, definitions of rape have been
vague. Rape requires penetration, but “what exagtllyamount to penetration is an issue
which is likely to be left to the jury, giving pemation its normal meaning.’No clarification

is given as to what its ‘normal meaning’ may bet ape does not require ejaculation.
Radical feminist analysis of sex has often beerunidsrstood as asserting that all women
should exert their sexual energies with other waMérhis view is not shared by all radical
feminists. The more common belief is that theseugkxrelationships are a continuation of
subordination: “the argument is that we cannotemétthere is a neat division between ‘bad
rape’ and ‘good sexual intercoursé®’l would not take this so far as to say that no &om
can ever give true consent, but the complexitiesesd, and the continued subordination of

women mean that there is no ‘neat division’ that ba used to differentiate sex and rape.

An alternative view of rape (applicable to consurtiaraand intercourse), is constructed by

Madden Dempsey and Herring who argue that sextaiciourse is a prima facie wrong, “in

" Sexual Offences ABDO3 states that a surgically constructed vagirgefined as a vagina for the purposes of
the definition of rapeSexual Offences Act 20839(3)

® Herring, J..Criminal Law: Texts, Cases and Materig®" ed) Oxford, Oxford University Press 2010 pg 419.
R v R[1991] UKHL 12

° Herring op cit n8 pg 420

9 This misunderstanding is further analysed in JaickS. ‘Heterosexuality and feminist theory’ in Racdson,

D. (ed)Theorising Heterosexualitguckingham, Open University Press, 1998 pgs 2pe382

" Herring op cit n8 pg 471

12 For further feminist views of rape see MacKinnGnA ‘Feminism, Marxism, Method and the State: Taivar
Feminist Jurisprudence’ (1983)8gns635-658.
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other words it is an act which requires the penatrseo have a good reason for the act of
penetration.*® Viewed in this way, the consummation requirementld read something like
this: penetration is a prima facie wrong, and thescammation requirement is a codification
of this wrong demanded only of heterosexual marrgediples. Though the Madden
Dempsey/Herring view appears beyond the scope isftkiesis, it is worthy of extensive
discussion as it is applicable to our understandingex, and consummation as the first legal
requirement of sex within a marriage. The orthod@xv of sexual penetration is that sexual
penetration is not a wrong; “there is no generalrahaluty not to engage in sexual
intercourse.* In fact, the very opposite is argued- sex is nemmgsbecause it is biologically
required both to maintain the species, and for myeaéfication for examplé> These authors
offer a new understanding of penetrative sex, aladncthat sexual penetration needs
justification!® They offer a series of explanations and potemtaeptions to their theory.
The exceptions are cumulative: “in order to avaitna face wrongdoing, a man engaging in
sexual penetration must satisfy each and everynpatexception... If any exception fails to

tnl?

be satisfied, then his conduct calls for justificat’™" Beauvoir similarly argued that the

vagina is eroticized through the intervention ahan, and that this,

always constitutes a kind of violation... We sfipeak of ‘taking’ a girls
virginity, her flower, or ‘breaking’ her maidenheathis defloration is not

the gradually accomplished outcome of a continuewslution, it is an

3 Herring op cit n8 pg 472

14 Madden Dempsey, M. & Herring, J. ‘Why Sexual Peatéan Requires Justification’ (2007) ZIxford
Journal of Legal Studie$67-491 pg 468

!5 De Beauvoir, SThe Second S€%949) Parshley, H (ed and trans) London, Vintd§97 pg 35

6 Madden Dempsey & Herring op cit n14

7 |bid pg 473
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abrupt rupture with the past, the beginning of & mgcle. Sex pleasure

thereafter is obtained through the contractiorthefvaginal wall.’?

which is ‘activated’ through the intervention ofnzan. | argue the vagina is prioritised in
consummation and sex definitions because it iselinfo the male’s satisfaction, whereas
clitoral stimulation is not viewed as dependentrupoman. Madden Dempsey and Herring
contend that ‘use of force’ is necessary for sexeaetration, and that it is widely accepted
that the “use of physical force on another persoa prima facie wrong:® Although there

can be justifications to sometimes using force éample to pull a child away from a busy
road), the use of force is always a prima faciengrand its use should be regrett®@he

use of force in these cases does not serve toecaeabrrect act; rather, it creates a justified
prima facie wrong. Whilst the authors take no “posi as to whether penetration into
muscled cavities is best understood as invasiossession or occupatiof:"they highlight

the force necessary for the penis to achieve #nd, that penile penetration of the vagina
therefore requires justification. The only exceptibey suggest is a situation in which the
man “employs no such force (e.g he is immobile mypenetration)” and as such does not

commit “a prima facie wrong grounded on the ustonfe.”*

Penetrative sex carries psychological and physiséds and “posing a non-trivial risk of
significant harm to another person is a prima fagieng.” The use of force is indicative of

physical risks that exist in penetrative sex. Otiks include a degree of abrasion, tearing or

18 De Beauvoir op cit n15 pg 394
9 Madden Dempsey & Herring op cit n14 pg 473
% Tattooing, piercing and surgery all require foezel harm too, but are negated by our consent, @ndfeen
not regretted.
2L Madden Dempsey & Herring op cit n14 pg 474
22
Idem
% |bid pg 475
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more serious injury, the risk of contracting a sdkutransmitted disease, the risk of
unwanted pregnancy and the physical risks assdciaid continuing a pregnancy to term
even when it is planned. Madden Dempsey and Herdegtify three exceptions to these
risks. The first, is in reference to the risk oegnancy where it is held that “a man who
penetrates the anus of a woman with his penis wraa who penetrates the vagina of a
woman with his penis where either the man and/amam are infertile does not commit a

prima facie wrong grounded on posing a risk of peegy.”*

The second exception is in reference to the riskootracting a sexually transmitted disease
(STD). A man who is infected with an STD, who skeeyth a woman who is not infected
with the identical STD commits a prima facie wrangplacing that woman at risk. “But a
disease-free man who penetrates the vagina orarusvoman with his penis, or an STD-
carrying man who penetrates the vagina or anuswadraan with his penis when the woman
is infected with an identical strain of the STD,edonot commit a prima facie wrong
grounded on posing the risk of STEY.The final exception is that a man will not commit
prima facie wrong in connection with the risks bfasion, “in the case of penetration where
the man’s penis is sufficiently small relative teetpliability of the woman’s sphincteric
musculature, and where adequate lubrication isepteso as to reduce the risk of injury
below the relevant threshol@”Whilst discussing the impact of STD's, it angers that
non-consummation legislation is held in the sangam as potentially infecting a spouse

with a life-threatening disease such as HIV/AIB®omestic violence does not nullify a

2 |bid pg 478

3 1dem

% |bid pg 479

2" MCA 1973 s12(e)
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marriage, but a lack of sexual intercourse willisTdhe-values any other aspect of marital life,

for example love, money, and children.

The psychological risks associated with penetragiere also constitute a prima facie wrong.
There are social meanings attached to sexual @gioetr which also impact the psychology
of those involved in the aé¥.Current social conditions mean that there has beeincrease

in “the frequency with which women and girls ardjsated to actual and threatened sexual
abuse.? The psychological risk of penetrative sex is foimaituations where the woman
has previously suffered rape or sexual assault dnefpation. For women who have not
suffered sexual assaults or rape, the authors ti@t sexual penetration still holds a
psychological threat because of the culture weiliv&'he exception to this is “where the risk
of psychological harm falls below the relevant #trald.”® These risks may seem extreme,
and it could be argued that “if an act endangemsthen but the feared injury does not
materialize then there is no harm. However, thauldobe to adopt too narrow an
understanding of harm. It is a set-back to an iddial’s interest to be exposed to a risk, even
if that risk does not materializ&”If one accepts that penetrative sex is a primi faarm,

then consummation is the legally required embodtroéthis.

Feinberg writes about the ways in which society @wdmakers define harm, in comparison
to a ‘wrong’, concluding that there is harm in rafpe does not address consummation),
when one undergoes a “sexual act under compulsiaoercion quite against one’s will.

Take away the compulsion and coercion and add ngillcollaboration, and you have

2 Madden Dempsey & Herring op cit n14 pg 482
2 |bid pg 479
% |bid pg 481
3 Ibid pg 475
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eliminated the harm altogether. Genuinely volunteopsent does just that®2"Although
consummation often entails willing collaboratiohne tfact that the marriage could be nullified
on the basis of non-consummation, renders it acogeract- the coercion and compulsion
being on the part of the state as well as the masdaadical feminism argues that the harm
of consummation and rape stems from the universahgv perpetrated against women-
patriarchy. The law is harmful to women per seitsnconstruction as gender-neutral. The
consummation requirement is part of law, and igrhalr to all women in that it places a
requirement upon their bodies to perform a pardicaexual function. Whether a woman may
wish to do so or not is beside the point, as tieegerequirement upon her to do so. The law is
further harmful to women in that the type of seximércourse that must occur is stringently
defined, therefore again leaving some marriages tpelaims of nullity, even though one of
the parties believes the marriage to have beeruoumated as far as they are concerned. In
non-consummation cases where the wife has askeelfef, even when a finding has been
made in her favour, it is so as to free that worftam her current husband, to allow her to
find another, with whom she can fulfil her dutyhave children, and to avoid a barrage of
women with ‘nervous dispositions’ as a result adithinability to have children with their
husbands. As such, not only is the law harmfulnd af itself, but it causes women further
harm in the way in which it constructs ‘normal’ mage and femininity. In terms of
heterosexual marriage, all marriages should beuwronmsated, and those that are not are open
to nullification, as this is deemed so contrarythie norm. In patriarchal society, rape is a

property crime “of man against man. Woman, of ceuveas viewed as the property.Rape

32 Feinberg, JHarmless Wrongdoing: The moral limits of the criadifaw (Vol 4) Oxford, Oxford University
Press, 1990 pg 167
3 Brownmiller, S.Against Our Will: Men, Women and Ralpendon, Secker & Warburg, 1975 pg 18
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needs to be examined for its violation of bodiliemyrity; for battle lines between refusal and

consent; public safety and state concérn.

What are the current social meanings of penetratese and consummation? The case law
reflects social understandings of penetrative sed the benefits attached to marriage.
Madden Dempsey and Herring hold that penetratixeve#ates women because “it is an act
through which... [the woman]... is rendered lessvgrtul, less human, whilst the male is
rendered more powerful and more humahThe woman becomes unequal to the man by
virtue of having been fucked by hith.The actual intentions of a particular couple are
irrelevant. The woman will often have given her sem, but the social meaning of
penetrative sex overrides a couples good intentionsot be part of patriarchy and afford
their partner due respect. As Chapter One shoveelical feminism argues that women are
not equal to men, and so any consent given by aamasnot worth as much as that given by
a man. The woman is in an unequal position- arel\lidoes not hold any bargaining power.
The claim that penetrative sex is a prima faciengréon the basis of its negative social
meaning is to claim both that it requires justifica... and that even where justified, it leaves
a moral residue of regret.” They conclude that the only way to overcome thgatiee
implications of penetrative sex is to transformnteaning. In order to achieve this, we must
enter a post-patriarchal society where our undedstgs of sex are fundamentally changed.

We must fundamentally move away from relationshipat are given special privilege

3 |dem; Heath, M. & Naffine, N:\Men’s Needs and Women’s Desires: Feminist Dilemiasut Rape Law
‘Reform” (1994) 3Australian Feminist Law Journgigs 30-52

% Madden Dempsey & Herring op cit n14 pg 485

% Honoré op cit n2 pg 55; De Beauvoir op cit n15188; Barnett, H.|ntroduction to Feminist Jurisprudence
London, Cavendish 1998 at pg 169; Bottomley, Ahg®n, S. & Meteyard, B. ‘Dworkin; Which Dworkin?
Taking Feminism Seriously’ (1987) Déurnal of Law and Societly pgs 47- 60 pg 53

37 Madden Dempsey & Herring op cit n14 pg 487
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because of sex- ie marriage- and remove the legmlinement for penetrative sex in

heterosexual relationships- consummatfion.

The authors acknowledge that their approach coelddmsidered reductionist “insofar as it
conceptualizes the act of sexual penetration asra physiological action typ€®This is a
fair assessment, but they justify this approach tmo grounds: that the traditional
understanding of penetrative sex has limited taoomdy “one’s ability to consider whether
our traditional understandings of what counts gmrar sexual assault”and that their
methodology corresponds with “the laws charactéopa of sexual penetration as a
physiological action type. Statutes prohibiting s&xoffences are not defined in terms of
their context; instead the law defines prohibiteshduct in terms of physiological action

types.*

Madden Dempsey and Herring’s view is that “therealways a reason against sexual
intercourse, at least when it involves a man patiaty a woman'’s vagina or anu®."This is

a minority view. Yet its message is far-reachifgorie accepts that penetration is a prima
facie wrong, this provides a new understandingasfsammation, and of law. In a different

text, Herring writes that “sexual penetration canjbstified and so this negative meaning

may be outweighed by many positive meanings atthdioea particular act of sexual

3 My thanks to Tony Bradney who points out that thisn means that an argument which began by siessi
the importance of not invading even a small chillsonomy ends by denying the possibility of thabaomy,
by denying marriage. Yet marriage is already atitirt®on that is not offered to all- there are ltations on age,
affinity and sexuality for example.

39 Madden Dempsey & Herring op cit n14 pg 470

“Olbid pg 471

“Lldem

“2 |bid pg 482
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penetration... For most commentators who have ewitin the issue there is no wrong in

sexual penetration per se; it is only sexual patiett without consent which is wrongfuf”

Consent issues highlight the differences between tho approaches. In the majority
approach to sexual penetration, we are seekingetatify circumstances which render the act
criminal. The Madden Dempsey/Herring view is ingté@oking for circumstances to justify
a wrongful act. If penetration is viewed as a wifohgct, with some justifiable instances, we
could argue that consummation is a prima facie grovith some justifiable instancésin
this case, non-consummation would not be groundsutbfy marriage. It could then be
argued that unconsummated marriages should be ratddband respected rather than
declared void. There should be no implied legaliregnent to commit a prima facie wrong,
even if it could be argued as justifiable in sommestances. In utilising this view,
consummation can be seen in a new light, and fyrthdical feminism is rehabilitated for
those who may previously have dismissed the thélaryiew sex as a wrong, and to declare
that men and women do not have the right to contimst prima facie wrong against each
other can only sit within a radical feminist outkod=irst and third wave feminism do not
emphasise the differences between men and womntée way that radical feminism does. In
highlighting this difference, radical feminists able to explain that the patriarchy that sits

behind consummation law renders women unequalinadeelationships.

Why is consummation deemed necessary by law? Magsarclaim that marital sex ensures

fidelity, and in requiring sex from the very begmg of a marriage, will somehow ensure

3 Herring op cit N8 pg 474
*4 Religious groups would argue that marriage isstifiable instance.
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monogamy*> As demonstrated throughout, monogamy is impoitantder to sustain a legal
situation in which each woman is under the contfoh man. However, the consummation
requirement does not necessitate ‘satisfactioronly requires one act of sexual intercourse
after a marriage ceremony. Further, “given that\hst majority of modern spouses will
have tested their sexual compatibility prior to tharriage, the significance of this ground

has diminished further stil*®

The consummation requirement might be desirabletiose who hold religious beliefs
forbidding them from experiencing sex outside ofrmage and for whom divorce is less, or
not acceptable. In my opinion, Brook effectivelyp&ins the consummation requirement by

declaring it asexual performativethrough which,

governmental and legal inscriptions of heteroseandl masculine privilege
are traced onto the body of the population. Thaugkeperformatives of
conjugality continue to produce sexed subjects- esaoh whom accrue
privileges through their actions while others areenagdized or

disadvantaged’

Her view of sexual performatives makes use of t@estheories espoused by Butler that
gender itself is a performative, where the perforoeaor the ‘doing’ of gender creates
gender®® If one accepts Butler's argument that gender ifopmative, given its close ties to

sex, it is not a stretch to claim that sexual atgtilg also performative, with consummation as

5 Masson, J., Bailey-Harris, R., & Probert, &etney’s Principles of Family La¢8" ed) London, Sweet and
Maxwell 2008 pg 63

“% Ibid pg 64

“" Brook op cit n1 pg 70

“8 Butler, J..Gender Troublé&New York, Routledge 1990
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the first example of this. David Fraser argues thidwe dichotomies of self/other,
subject/object are defeated in the act of becortungrs. The ultimate act, making love... is
itself acting.”® Consummation serves to be a reald symbolic representation of all sexual
performatives within marriage, confirming and fisalg the marriage contract. In Brook’s
words, “the sex act does not merely describe omgonicate consummation, bptoducest.

In this way, consummation can be understood a®edtive sex. Consummation is not the
only sexual performative associated with marriagés merely the first and most obvious
one.®™ O’Donovan argues that in law, consummation becdfimesfinal performative act of
consecration of the marriage. The primal act oéluwstexual intercourse... to be repeated as a

generative act ad infinitunt™

3.2: Prioritisation of heterosexual relations aedgtrative sex as ‘normal’

The law is not just concerned to ensure that ngeris a heterosexual
institution; it is also concerned with thierm that sexual behaviour takes

and, specifically, the nature of the genital intéien thereirr?

This obsession with heterosexuality and form issult of law’s patriarchal construction.
Whilst the term ‘sex’ can refer to a wide rangeagtions and behaviours, the sex that is

required for consummation “refers to a particulgret of sex invested with legal meaning

9 Fraser, D., ‘What's Love Got To Do With It? CraicLegal Studies, Feminist Discourse, And The Efic
Solidarity’ (1988) 11Harvard Women’s Law Journalgs 53-82 pg 66

*Y Brook op cit n1 pg 72

1 O0’Donovan, K.Family Law Matterd_ondon, Pluto, 1993 pg 46

%2 Collier op cit n2 pg 148-9
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such that it, rather than other sexual acts, cametand as “sex” as such, oraksex.®® It

is this genital interaction that the law has conedritself with. Dr. Lushington’s judgement
in D-e v. A-g* shows this through his assertion that there iprager...ordinary...naturaf"
form of sexual intercourse, and any ‘unnaturalernburse would be a ‘great evil’ against the
‘true interest of society’ which serves to maintaiormal’ and monogamous marriage, and
could lead to adultery- one of the ‘greatest evil$iis judgement is over 160 years old, and
one has to remember the social conditions of thee.tiHowever, the combination of
patriarchy and sexuality remain “monolithic and iotable [even today]... the very

naturalness of heterosexuality becomes the abitdirig of sexualityper se”>°

O’Donovan contends that the missionary positionlfeen and continues to be privileged in
sex and law. Although the case law has clearlyilpged/demanded vaginally penetrative
sex, it has not gone so far as to demand a patisexual position. O’Donovan argues that
consummation as the ‘final performative act’ serves marginalise other sexual

acts/practices. “The missionary position, in whibkh woman lies under the man and facing
him in readiness for coition, has been privilegedhis discourse... Although marriage law
does not demand that the missionary position igt@dofor consummation, it is clear that
non-penetrative sexual activity is insufficienf. This submissive position is symbolic of

women'’s position in marriage, sex and law.

%3 Brook op cit n1 pg 54; Thomson, M. ‘Viagra Nati®ex and the Prescribing of Familial Masculinit006)

2 Law, Culture and the Humanitieggs 259-283 at pg 260; Jackson op cit n10 pg 48hardson, D.,
‘Heterosexuality and social theory’ in Richardsdh, (ed) Theorising HeterosexualitBuckingham, Open
University Press, 1998 pgs 1-20 at 1

* D-e v. A-g (falsely calling herself D-ep cit n5

% |bid pg 1045 per Dr Lushington

%5 Collier op cit n2 pg 145; Jeffreys, Bnticlimax- A feminist perspective on the sexuabhetion London, The
Women'’s Press Ltd, 1993 at pg 287

" O’Donovan op cit n51 pg 46
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The Courts have shown meticulous and detailed enation of non-consummation
concluding that “heterosexual sex is natural andigty expressed in marriage is a natural
phenomenon. Naturalism denies any alternative agaon of the body, for what is natural
is inevitable and cannot be questiondtAs such, an investigation into consummation such
as the one undertaken by this thesis has to cahsinguments that question something
deemed by many to be accepted and innate. Fishdrayres that the case bte v. A-g°
reflects “both a quaint prudiushness regardingdiliersity of sexual practices and, perhaps, a
benevolent impulse to find a basis for ending ahappy marriage that could not otherwise

be terminated®®

In the 1970s Honoré described the duties of masréesy

(a) To consummate the marriage by having sexual inteseoat least once.
(b) To develop and maintain a mutually tolerable sexelationship.

(c) To be faithful to one another in matters of &ex.

Divorce law also implies sexual faithfulness as caa claim a marriage has irretrievably
broken down on the basis of adultéfy.take issue with Honoré’s second criteria. He isim
the duty to maintain a sexual relationship is rett aut anywhere in so many words, but

emerges as a result of the marriage ceremony. dlehére is “concerned with minimum

%8 Collier op cit n2 pg 147; Hamilton, Garriage as a tradd.ondon, Chapman and Hall, 1909; O’'Donovan op
cit n51 pg 47; Rubin, G., ‘Thinking Sex: Notes foRadical Theory of the Politics of Sexuality’ iraite, C.S
(ed) Pleasure and Danger: Exploring Female Sexudfitston, Routledge & Kegan Paul, 1984 pgs 267-319 a
pg 275

**D-e v. A-g (falsely calling herself D-ep cit n5

% Fishbayn, L., “Not quite one gender or the othéfarriage law and the containment of gender treublthe
United Kingdom’ (2006-2007) 13ournal of Gender, Social Policy & the La&pgs 413-441 pg 417

®1 Honoré op cit n2 pg 16

%2 MCA 1973 s1(2)(a)
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standards of conduct, not with the conduct of theal husband or wife. For that reason it is
put as a duty to try to ensure a tolerable relatign not to satisfy the other partnéf.Of the
case law discussed in Chapter 2, not one caseciiplrequired an on-going sexual
relationship Weatherley v. Weatherf®\stated that, even if contraception is used isetual
contact, were one spouse then to refuse intercotinge could not constitute desertion,
though under today’'s law, one could petition fodigorce on the basis of unreasonable
behaviou® This seems somewhat of a legal anomaly. Why dbeslaw care about
consummation, but not about what happens afterwahdguably, consummation is regarded
as not only the final act of consecration in ma@eiabut as an indicator of the sexual life to
come. It is assumed that a consummated marriageated the partner's sexual capability
and the possibility of intercourse continuing dgrirthe course of the marriage.
Consummation is legally privileged (no matter tlaget sexual relationship) because it
provides at least one opportunity for conceptidme Tase oBynge v Syn§theld that a wife
must provide good cause to refuse her husband ahamtercourse, whilsHutchinson v
Hutchinsoft’” held that a husband’s refusal to continue mairit@ircourse was tantamount to
desertion, and a wife’s refusal of marital intens@uinSlon v Sloff was held to constitute
constructive desertion, demonstrating that inter@®uin marriage is of significant

importance.

Failure to maintain a ‘sex life’ will not result i decree of nullity (issues of cruelty aside).

Rather than solidifying the role of consummationlamw, the distinction between the first

% Honoré op cit n2 pg 23

®Weatherley v. Weatherl¢y947] A.C 628

% MCA 1973 s1(2)(b); Gower, L.C.B. ‘Baxter v. BaxierPerspective’ (1948ylodern Law Review1 pg 176-
195 at 188

% Synge v Syngé901] P. 317

" Hutchinson v Hutchinsof1963] 1 W.L.R 280

8 Slon v Slorf1969] P.122
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instance of sex, and all subsequent sexual coas&ages to undermine the arguments given
for the continuation of the consummation requireinéinthe aim of consummation is to
compound the notion of ‘one flesh’; if the aim asgromote heteronormativity; if the aim is
to promote procreation, can it be said that théses are achieved through just one instance
of this act? One instance of heterosexual intesmuloes not prevent a person from later
engaging in homosexual acts, and although it ofrssouwdoes give the opportunity of
procreation, it does not guarantee it, especialy cantraception does not invalidate

consummation.

If a couple consummates their relationship, thedeurthe law they have succumbed to these
understandings of sex and have played a role mapetal understandings of consummation.
One occurrence of sex does not guarantee mutuafassion. Nor does it guarantee the
avoidance of licentiousness so abhorred by Dr Ingthn®® So why has the law not dictated
the sexual liaisons required for the entirety oharriage? There is no clear reason for this
omission. If courts are unwilling to discuss th&ws#d relations required of a marriage after
the wedding night, what reason can they have toliavthemselves in the wedding night?

The government should not require a specific ashfits citizens in the bedroom.

Incumbent in understandings of penetrative sekesriotion that the woman is a vessel for
the man’s sexual pleasure- she must submit to axually as his wifeN-r, falsely called M-

e v M-€° demonstrates this historical basis for discussiexgas something which is ‘done

by’ a man to a woman. The husband’s doctor in ¢ase spoke of the wife in the following

terms; “to be properly made and formed as to hespd generation, and apt and fit for man,

%9 D-e v. A-g (falsely calling herself D-ep cit n5
"ON-r, falsely called M-e v M-£1853) 2 Rob Ecc 625
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and that no impediment exists, or existed, to hend carnally known by man.”* In this
formulation, the wife becomes the ‘Other’ to hesband. Not a man, not human, but a vessel
for his sexual requirements. The husband’'s doataticued, “a woman must be capable of
being carnally known, unless there is some visiiblpalpable incapacity, or unless she resists

the act of intercourse’?

The judge in this case concluded that impotence sband can only be determined when,
after trial cohabitation, “and the wife proved te & perfect woman and a virgin, the non-
consummation is by law attributed to the impoteatéhe husband™ The judgement is no
doubt a product of its time however it sets thetdnisal and social tone for non-
consummation cases today. The wife should be ‘pérfa virgin), and if she is not perfect,
this needs to be attributable to outwardly visitigsical defects, or psychological resistance.
If she is perfect, only then can the blame for sgonsummation move to the husband in cases
where impotence has no external indicators. Sce fithportant player in the drama of
consummation- the ‘speaking’ part, if you like-reetpenis.” Yet consummation, requires
two people, one of whom needs to be a woman. Thetgion of woman is the key to the

successful completion of consummation.

Masculinity and sexual enjoyment are given primegontance; the consummation act is
about the penis. Women are necessary, but theawessare supposed to have different roles

and draw different pleasures from the experienceff\&n’s sexual pleasure, though

" 1bid 628

?1bid at 629

®Ibid at 635

" Brook op cit nl pg 55. Collier argues the natsetlon of heterosexual sex is to construct malealéy, and
the penis, as the “essential natural ‘force’.” @ollop cit n2 pg 148. Fraser argues marriage makesen a
commodity in a system “where value is defined ke/phesence or absence of the penis.” Fraser og@ipg 60
5 Clarke (Otherwise Talbott) v Clarjgé943] 2 All ER 540
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recognised, has frequently been constructed itioaléo an awareness of the possibilities of
conception taking place...it is thus a ‘woman’s de$ir motherhood’ which is central to her

desire for ‘normal’ marriage, not her desire foxisa satisfactioper se”’®

In this way, all other expressions of affection ate-valued. The female orgasms’
construction as mysterious and perhaps even nateexj and maternity as the height of
female pleasure have served to create a sexuarstadéing that promotes a male centred
view. As a result, “sexual pleasure received frdmgical closeness, from bodily contact, but
not from penetration, does not exist or denotesaferfrigidity.””” But this has been viewed
as a ‘condition’ in women, whereby as a generaé ral wife should “submit... to her

husband’s embraces, but principally to gratify Hifh.

Collier states that discussions of sexuality arangmng. A re-thinking of penetrative
heterosexual sex, as required for consummatiors, bleaome a matter of concern not simply
in assessing the quality of an individual's sexifel It has also, through the advocacy of
‘safe’, protected sex and a stressing of the dangleunprotected sexual intercourse, become
a matter of the protection of life itself*Gardner and Shute, whilst writing about rape ask
“why is penetration so speciaf$'They argue that although the penetration requinenmeth

its crude phallocentrism is a “hang over from aa @f obsession with female virginity and

overbearing preoccupation with the sin of bearihggitimate children, an era in which

" Collier op cit n2 pg 158. Grosz argues female abyuand fertility have been deemed the definingfural
characteristics of all women and these functiomnder women vulnerable... as... prescribed by gratry.”
Grosz, E.Volatile Bodies: Towards a Corporeal Femini&®94, Indiana, Indiana University Press, pg 13-14
" O’Donovan op cit n51 pg 48

8 Acton, W. ‘The Functions and Disorders of the Rejorctive Organs (1875) in Jeffreys, S. (&te Sexuality
Debated.ondon, Routledge & Kegan Paul 1987 pgs 57-732g 6

" Collier op cit n2 pg 142

8 Gardner, J. & Shute, S. ‘The Wrongness of Rapéidnder. J (edDxford Essays in Jurisprudence: Fourth
SeriesOxford, Oxford University Press, 2000 pgs 193-py®09
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women wereofficially regarded as objects... rather than subjétiss solution is not as
simple as to do-away with that condition. They a&rdglnat penetrative sex has been given a
particular moral symbolism that has been over-rdioised, and the desire to create ‘one
flesh,” is a desire to create an “impossible péreton of two selves through two bodiés.”

It is described as the “most complete and literaériwining of selved® and once this
possession of another is complete (through marrisge or both), the husband is open to
objectifying his wife’s body as seen in the couttgerence to the (male dominated) medical
profession, and in the earlier case law, the pplecthat a husband ‘submits’ his wife for

physical examination.

In the prioritisation of penetrative heterosexugkricourse, Jackson suggests “there is no
reason why the conjunction of a penis and a vagasato be thought of as penetration, or as
a process in which only one organ is active...[dctually] the product of the social relations
under which those bodies me&t.This refers to a point discussed earlier aboutviiee of
consummation, not just as an act in a certain moniert the social value and meaning it
provides. However, if the law is ever “out of stepph the sexual dictates of nature then the
ensuing disorder threatens not only the institubbmarriage but ultimately social order per
se.”™ Adultery, non-heterosexual sex and sex outsidmafiage become issues of interest
as sites of political deviance, and social breakdoBut, social conditions and trends are

ever changing.

& 1dem

8 |bid pg 210

% 1dem

8 Jackson, S., ‘Gender & Heterosexuality: A MatéstaFeminist Analysis’ in Maynard & Purvis (eds)
(Hetero)sexual Politickondon, Taylor and Francis, 1995, pg 21

% Collier op cit n2 pg 148
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Glennon claims that the best way to rid English &dwhe consummation requirement would
be to advocate gay-rights. She claims that it thiwithese discussions that the true nature of
the use of sexual relationships is seen. Howewer iskeen to point out that in the struggle
for rights, she feels it would be better for gaynnand lesbians to ask for express legal
recognition, rather than “the possible absorptibtesbian and gay relationships within de-
sexualized legal categories, which can amountttie imore than homophobic responses to
the demands for legal developmefftUnfortunately, the recent enactment of the M(SSC)A

does little to help, and is further discussed ia&hr 5.

It appears difficult to produce a conclusive legahsoning in non-consummation cases,
demonstrated through a comparisorCofrbettandS.Y.In Corbettan ‘artificial’ vagina was
deemed incapable of consummation. ButSiY, a vagina that was extended was deemed
capable of consummation because it was anatomicaltect. “On another level, however,
thereis a consistency to be found here; for what markstleitnaturalness, or otherwise, of
the genitals is not so much their relation to tfamaative surgery as something much more

subjective and difficult to quantify: male sexudgasure.?’

The case laws’ discussion of male sexual pleasermodstrates the tense relationship
between for example the Protestant Church’s twavwief marital sex; firstly that sex should
be for procreation, and secondly that sex is alaomian’s pleasure, to prevent adultéty.
Collier argues that at the end of the sixteenthuwgra shift in the Church’s view of marital

intercourse “thus entailed a separation of pleaaateprocreation as distinct concepts- at the

8 Glennon, L., ‘Displacing the ‘conjugal family’ itegal policy- a progressive move?’ (2005)Child and
Family Law Quarterlyl7 pg 153

8 Collier op cit n2 pg 157

8 Collier op cit n2 pgs 157-162. King James Bibl€drinthians 6:18-20 & 1 Corinthians 7:1-2
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same time, paradoxically, as advocating their iasaglity in marital coitus® which was
reflected in the non-consummation case law. Fersekeial pleasure is not discussed in the
case law as an end in itself. Marriage is consédieind presented as the primary institution
in which women should procreate and fulfil theifely duties. Where a woman complains of
non-consummation, it is often inferred that shecgtually complaining of the inability to
enter into motherhood. Women enable sexual pleasue the continuation of the human
race for men. The words ‘woman’ and ‘mother’ hagedime synonymous but these roles are
not divinely intertwined. Men are capable of Moihgr® Yet the dominant image of
‘mother’, “is first and foremost that of a marrié¢bman....the term “married mother” is
almost never used- rather, it is simply assumet dhaother will be married, carrying the

further tacit assumption that a mother is heteroak®"

It is somewhat surprising that procreation is retassary for consummation “given that one
of the most frequently heard rationales for maeiagits suitability as an environment for
offspring...” It can further be inferred from Chapter 2 thatHiasband’s lack of sexual
appetite is beyond his control and not subjectigoipline, but wives are expected to “adjust”
their will for sex.®® The case obickinson v Dickinsotf shows thesarliest use of the ‘wilful
refusal’ clause. The woman'’s refusal to have seegabse she did not want children is
deemed capable of causing a nervous breakdowreihublband. Yet the case law makes it

clear that procreation (or the possibility of pemtion) is not a prerequisite of legal

8 Collier op cit n2 pg 157
% Slaughter, M.M., ‘The Legal Construction of “MotHein Fineman, M.A., and Karpin, I., (ed$)iothers In
Law: Feminist Theory and the Legal Regulation oftivohood New York, Columbia University Press 1995
pgs 73-100
I Chamallas, M.Introduction to Feminist Legal TheoNew York, Aspen Publishers, 1999, pg 277
2 Brook op cit n1 pg 76
% Ibid pg 80
% Dickinson v Dickinson (Otherwise Phillip&)913) P. 198
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consummation, and actually what is being inferethat a man ‘needs’ sé&“Pleasure is
thus given priority over procreation but it is asal pleasure which is to be derived from
sexual intercourse’® and a pleasure that needs to be experienced bgla fhis move to
pleasure over procreation was a gradual procesesGaich aSoweri’ andJ v J® show the
courts initial instinct to nullify cases in whiche couple were incapable of conception during
the sexual act, be that due to contraception avpamation. In both of these cases there was
wilful refusal on the part of the husband to fulilrole that Gower claims is “what most
people would regard as his matrimonial duti®si’e: the role to allow the possibility of

impregnating his wife.

Why have courts increased their discussions ofsplea rather than focusing solely on
procreation? Is it recognition of changing sociaheeptions of the role of marital sex? No.
Rather, it is recognition that upholding such auregment is practically difficult. For

example, if a marriage is declared voidable duest of contraception, would the court then
have to assess the effectiveness of each respdotiveof contraceptive? Further, if the
condom used is found to have ripped, a voidable iattnded not to consummate the
relationship would suddenly be deemed capable n$wmmating the marriage. This would
move the law from examining the intimacies of tharmage bed, to examining whether or
not the “contraceptives used on every occasioncifidy prevented the male seed from
entering the body of the womaff® From the point of view of say the Catholic Churah,

first instance one would assume that they wouldcootdone contraceptive use, as it would

% Baxter v. Baxtef1948] A.C 274 (H.L)
% Collier op cit n2 pg 159
9" Cowen v Cowef1946] P. 36
%3 v J[1947] P. 158
% Gower op cit n65 pg 178
190 |bid pg 185
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go against teachings about procreation. Alternbgtivethe use of contraception could nullify
a marriage, the church would also disagree with fi@cause it could lead to a situation of

‘trial marriages’ which also go against teachingmarriage for life'®*

Clarke v Clarké® is the clearest example in which pleasure is jpised over procreation.
12 years after the birth of their child, and aftéryears of marriage the court still held that
the marriage had never been consummated. Sexwdupeis primarily the male pleasure,
and must adhere to the “proper...ordinary...nattfameaning of the word; “The husband
sets the sexual agenda and is not expected to eerathything he might find distasteful or
alien to his own needs. Conjugal rights, it seeans,men’s rights®* Whilst the case law
and surrounding literature portray (hetero)sex asmal, both inG. v M*® and in Dr
Chesser¥® guide to marital sex, worryingly, the use of dditalcohol is also advocated to
help ‘loosen’ up nervous women, and ensure the mgit¢ is served, though this suggestion
of intoxication was refuted and described as dé&toeing ill-equipped to understand issues

of non-consummatiotf’

Definitions of ‘normal’ penetrative sex have bepedally honed within the courts. Case law
has shown the development of those groups whichutside ‘normal’ marriage law- those

unable to, and later, those unwilling to consummatieds claims that the acceptance of

191 |bid pg 187.
192 Clarke (Otherwise Talbott) v Clarkep cit n75. See alsbredge v Dredge (Otherwise Harrisof)947] 1
All ER 29
1953 p.e v. A-g (falsely calling herself D-ep cit n5 at 1045 per Dr Lushington
194 Brook op cit n1 pg 81
195G, (the husband) v M. (the wifg)884-85) L.R. 10 App. Cas 171
196 Chesser, ELove Without Fear: A Plain Guide To Sex Technique Every Married Adult(New and
Revised ed) London, Jarrolds, 1966 pg 76
97 Eriedman, L.JVirgin Wives: A Study of Unconsummated Marriagesdon, Tavistock Publications, 1962
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‘wilful refusal’ for non-consummation is an exteosi of the reflection of the judicial
tendency to nullify marriages that are deemed tanbelerable and/or unjust from their
inceptioni®® Analysis of cases that involve ‘mere’ wilful refissuch adDickinsort’® and
Napier!'® use terms such as ‘obstinate refusal’ to explam hiehaviour of these wives,
compounding the assessment of women as sensitiwefianal, weak, hormonal and
irrational, thereby justifying treating women asaed class Women incapable of sex for
psychological reasons have been labelled ‘frigilich “was the diagnosis offered by men to
the women they’d failed to ‘satisfy’- or rather wemwho’d failed to be satisfied* Why

have women’s choices to avoid sex not been seendesnonstration of their decisiveness,

assertiveness and freedom of sexual expression?

3.3: Prioritisation of (sexual) marriage

Marriage is a... social institution that has fontceies inspired moral beliefs
which encourage and protectit.

114 and is the only physical

Consummation is a “corporeal yoke linking law andrnage,
intimacy required by the marriage contract. Thiggatal requirement was not replicated in

civil partnership or in same-sex marriage (Chagdigr Prioritising marriage produces

1% Hinds, R.L. ‘Domestic Relations- Annulment of Mage on Ground of Mental Aversion to Physical
Consummation’ (1926) 1%¥irginia Law Reviewpgs 239-241 pg 239; Bishop, W.D., ‘Choice of Laar f
Impotence and Wilful Refusal’ (1978) Modern Law Revieywgs 512-525

19 pickinson v Dickinson (Otherwise Phillipsp cit n94

10 Napier v Napie(Otherwise Goodbar{1915] P. 184

11 Stopes, M.C. ‘Married Love (1918)’ in Jeffreys, (8d) The Sexuality Debatdsndon, Routledge & Kegan
Paul 1987 pgs 551-569 pg 554; Hinds op cit n10841y

12 campbell, B., ‘A Feminist Sexual Politics: Now ysee it, now you don't.’ (1980) Beminist Revievi pgs
1-18 pg 4

13 www.feministissues.com/radical_feminism.httatcessed 25/04/09)
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“meaningfully sexed bodies and supplies the comagifor which certain kinds of sex are
performative- and therefore “special” (privilegéd}®> In some of the case law presented
there had been fragments of sexual intimacy betwleemrtouple, or occasions outside of the
marriage where the person had achieved sexuakoese (with their spouse or another).
These occurrences are legally dismissed as irneleamd not reflective of the nature of
sexual activity within marriage, due to the statéistitutionalised privileging of the

“formalized sexual tie between a man and womamnfaoeied by the later biological event of

parenthood*°

and anything else is rendered ‘not good enough’.

A point easily forgotten in the discussions of aonsation, is the assumption that when the
law was made, that (for the wife at least), it vebhe the first sexual experience. If the couple
have had no previous sexual experience, then tloeling night, traditionally thought of as
the consummation moment, presents a new frontighencouple’s relationship. Chesser,
writing in the 1960’s explains that the weddinghtigs more significant for the wife for two
reasons, “first, the significance of the occasioont the physical standpoint; second, the
tremendous emotional significance of the occasmnttie woman... The great majority of
wives look upon the honeymoon, and particularlywleelding-night, as the greatest occasion

of their lives. Whatever impressions are made te&yright through life”**’

Chesser’s view reinforces the historic view of wonas emotional. He goes on to explain
that because the moment is so important for the,wie husband should not regard the

wedding-night “solely, or even primarily, as an asion for his own sexual gratification. If

115 s
Ibid pg 68
116 Fineman, M.A..The Neutered Mother, the Sexual Family and Othegrifisth Century Tragedidsondon,
Routledge 1995 pg 151
17 Chesser op cit n106 pg 67
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he regards it thus, not only will his own pleasbee marred but he will wound his wife
emotionally and so their married life may be adebrsffected.*® Sperry warns that men
find consummation “one of the most delicate andartgnt events in their own lives... Now
is the time for the husband to show himself a nr@stead of a selfish sensualist or a careless
and ungovernable bruté® demonstrating that in that moment masculinity nsof®m

brutishness to sexual prowess.

Radical feminism in particular has argued that dedpgal developments, English law is still
reliant upon the idea of a monogamous sexual oglghip between a man and a woman
when looking for definitions of the famify’° The pervasive image of ‘sexual-family-as-
natural’ creates a metanarrative and discoursetthascends disciplines and crosses social
divisions, designating the husband-wife relatiopsks the core intimate relationship for law
to legislate, key to both religion and social ppfit' Law does this whilst claiming to
remove itself from the private sphere of life. Bkoargues that a lot of energy is used in
maintaining an interest in marriage, from the “naeflenzy of royal weddings... [to] the very
big business of bridal industries. On a more muadawel, there is the inevitable boost in
soap opera ratings when a wedding looms into tbeylste. Marriage is anythindput
ignored- we are alerted to it at every turn, bordbdrdaily with images and messages laden

with its social significancel®? within the media for example.
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19 Sperry, L.B (1900) quoted in Hall, L.AHidden Anxieties: Male Sexuality, 1900-1958mbridge, Polity
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Hart, 2006 pg 3
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Ideas of family and marriage are being challengéith weforms based upon concepts of
equality and freedort?® This invasion into the private sphere has beemameéd by radical
feminists in relation to some elements of marriéel but not in others. For example, radical
feminists have drawn a lot of attention to domestalence, made invisible by the state’s
refusal to involve itself in marital affairs, andash served useful for the purposes of
highlighting the existence of domestic violences #xtent to which it pervades society, and
the forms it can take. Marital rape would alsd stxist were it not for the state’s intervention
in the nuclear family. In these respects, staterugintion has been advantageous. However, |
argue that the requirement of sexual intercourslkinva marriage, and the intervention of the
state to allow for a spouse to nullify any relasibip that does not measure up to this standard
is not a welcome intrusion into the private sphéree courts should remain out of the
bedroom when it amounts tdemandingsexual intercourse both in respect of non-
consummation, and in claims of lack of sexual kwerse resulting in unreasonable
behaviour in divorce. Fineman argues that the las/‘partly pulled aside’ the veil of privacy
reserved for the family, “revealing the hierarchinature of the family and its conceptual
core of common-law inequality. In response to fastimgitation... the law regulating the
domestic has changedf* but has not yet changed enough to nullify the somsation

requirement.

Marriage is still privileged materially, sociallynd personally®*> Married couples have

historically been medically privileged and approvédr infertility treatment, adoption,

123 Fineman op cit 116 pg 156. This intrusion into ilgriife has resulted in statutory reforms suchGRA,
GRA and M(SSC)A.

124 |bid pg 156; Johnson, S., ‘Taking Our Eyes Off @Geys’ in Leidholdt, D. & Raymond, J.GThe Sexual
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parental rights on the break-up of relationshi38 .Marriage also has its own symbols and
iconography. Symbols of marriage include the “emgagnt ring, church announcements,
public notices, invitations, special clothes, wedgddress, veil... Marriage isriie de passage

to be celebrated with food, wine, speech; to bendsd on film.*#’

The marriage institution has promoted the importaotcthe consummation requirement on
“the theological ground that the act of sexualncwerse united the two spouses in a spiritual
union and was therefore necessary to completeabemment of marriage? In line with
radical feminist understandings of sex and gendeg would argue that consummation
within the MCA 1973 is the legalisation of men’sxgal dominance over women, and
reinforces the view that procreation is the cenpadpose of marriage, despite the explicit
expression in the courts that this is not the casd,the fact that sexual intercourse between a
sterile couple still constitutes intercourse. Gullargues that sexual intercourse serves to

differentiate marriage from any other legal corttrastablishing marriage as a;

relationship of a different order from, for exampilee sex-blind contract
relationship...It is the essence of the marriagdioziahip that there occurs,
or at least may potentially occur, heterosexuarodurse... Intercourse and
marriage are said to be inseparable but this ibacked with any evidence

that marriages actually are contracted with thention of having ‘legal’

1261dem
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sexual intercourse... The parameters of human séxuaiinscend the

genital connections of the traditional marital saxdichotomy'

To remove consummation as a requirement would bdireztly threaten the institution of
marriage. This is why the Court looks at whethenot consummation can occur with the
spouseonly. Intercourse with another is irrelevant. It is esgary to know that within the
confines of the marriage in question both partrescapable of satisfying the sexual elements

necessary.

In the twenty-first century, the nuclear family nebdbased on a husband, wife, and children-
is not the societal norm in the U.K., and so Hildarton and Beswick ask why some people
still get married? There are legal benefits, and those of a religjpersuasion regard the
ceremony as a key part of their lives. The govemtaleresearch undertaken by Hibbs,
Barton and Beswick found that the Government’sestatupport “for families is somewhat
equivocal in its support for marriage. It says tiateither has a wish to interfere in family
life nor to pressure people into one type of relahip. It does not wish to try to make people
marry, or criticise or penalise those who choosetms'* Despite this, the government does
provide greater financial benefits to people whe awarried. The authors tried to assess the
importance of law as a factor in the decision mgkpnocess of couples when contemplating
whether to marry or not. They argued that in fasgny people are unaware of the legal

benefits or requirements of marriage, and the rextors considered are economic, social,

129 Collier op cit n2 pg 127

130 Hibbs, M., Barton, C., & Beswick, J. ‘Why MarryPerceptions of the Affianced’ (2001) Family Law
Journalpgs 197-207
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and emotionalt®? Marriage provides both legal and social advantageisg in a heterosexual
couple is the norm, and marriage is the final, ‘@wdrlasting’ union used to demonstrate this.

It is a status symbol, a sign of desirability, @ity and fertility.

The legal rights spouses acquireare beneficial to the state, which involves itdalfthe

breakdown of relationships, trying to provide eghié division of property and adequate
care of children, for example. Herring argues thaen if marriage were abolished, a
replacement institution would be necessary, “tegally... regulate family*** However, no

adequate reason is provided for the need to regddemily relations. The requirement of
consummation serves to make these ‘legally spetdtionships easily identifiable, for it
could be argued that “it is the act of sexual icwerse that most clearly distinguishes

marriage from a close relationship between twoopliatfriends.***

3.4: Sex and gender

The rules surrounding marriage and the necessaeyiarfor formalising the ceremony serve
to maintain a perceived ‘natural order’, for mem a¥omen. “Sexed categories are, however,
fictions. The familiar binaries of “male/female” @dfiman/woman” are neither exhaustive nor
exclusive. Rather the patriarchal legal constructad marriage is one of a number of

mechanisms that makes them seem to be so. Maraatge as an axle not just for

132 Rowland, R. & Klein, R. ‘Radical Feminism: Historolitics, Action’ in Bell, D. & Klein, R.Radically
Speaking: Feminism Reclaimédndon, Zed Books 1996 pgs 9-36 pg 15; Barlow,&AJames, G. ‘Regulating
Marriage and Cohabitation in 2Century Britain’ (2004) 6 Modern Law Revie® pgs 143-176 at pg 161
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heterosexism, but also for corporeal and sexedyoeits.™*® The cultural naturalisation of
gender and attempts to “fix the dualisms of mate#ke, heterosexual/homosexual in place
do not ‘float free’ of the law... They are beliefs il have a history, a context and a legally
based legitimacy™’ Fineman argues that legal rules become prizesdmpeting factions.
Further, the sexual family represents “the mostdgesd of an organized women’s
movement. While other, nonfamily transformations véha fostered male-female
competitiveness, the family is the one area whemsibns generated by perceived changes in

the status and position of women are registered ohearly.™>®

Consummation serves to reinforce a certain enadtofetine sexual act as normal. Man as
strong and woman as vulnerable is an accident albdpy, and “had it not been for this
accident of biology, an accommodation requiring ltheking together of two separate parts,

penis and vagina, there would be neither copulatimrape as we know it*

Collier conceptualises consummation as a ‘hetergddxinity;’ “that is, erection, penetration
and orgasm as the ‘perfect’, ‘complete’ sex a¢t.Yet case law has reflected that neither
male nor female orgasm is necessary to completeekgal act. Chesser reinforces the view
of women as vulnerable, claiming that during thestfintercourse women will instinctively
want to resist. “This resistance is not entirelg ¢ a fear of possible pain from the rupturing
of the hymen, though that may play a part... Muelper is an instinctive spiritual or mental

recoil from full congress. This arises in part frtme prospect of losing something which has
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been carefully protected* Women are inherently frigid and sensitive, esgcirgins.
He claims that for a virgin, there is nothing mdsgrifying than a display of ‘sexual
athleticism’ as the husband rushes to display Hinase quickly as possible, the shock of
which “may yield from that moment a dislike of akxuality, which will render intercourse

difficult, if not impossible.**?

None of the available case law discussed fear @hemy rupturing, or fear of penises.
Chesser’s assertions place woman in a delicatesabdersive role in the first intercourse.
The women of the case law are sensitive, and tingirimpressions render them incapable of
understanding that sex may change as partnerssiaddreach other’s bodies further, or as
they feel more confident to experiment or exprebsitwthey do and don't like, or could be
dramatically more enjoyable with a different partnk should also be acknowledged that
there has been a change in social trends in sextitaldes, with many people being engaged
in sexual relationships before marriage. This mehas although there “may no longer be a
sacrifice of female virginity to male sexual desiteere is a sacrifice of autonomy... on
unequal terms™? In theory, a husband sacrifices some autonomyeabdtomes one’ with
his wife. This sacrifice is however nothing morarirsymbolic. It is the wife’s autonomy that
is in fact sacrificed®* Her body becomes part of her husband’s propettyStychin argues
that we need to stop engaging with the construationur bodies as an object of “(man’s)
knowledge. A feminist inspired analysis of propeirtythe body requires that we theorise

beginning from the body and from specific expereenof embodiment; rather than from a
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standpoint of ‘universal’ reason which historicaligs constructed woman as Oth¥r.To be

a man, is to be a person. Male sexing “has begmr@&dmate to personification that male
sexing has been all but invisible. Men have lardeden defined by their individuation and
their individuality as persons; women by their hgm®oisation as a sex and
their...confinement to the domestic sphere of [{f8"This understanding of male sexuality as

normal, and as such unquestioned, is addressed next

3.5: Male sexuality and the impotent man

In consummation, just like the homosexual man,iti@otent man signifies a threat both “to
marriage and the social body. He is...not reallyam at all... As victim of the ‘mythology of
virility’ he is one whose sexuality speaks of theth of his being and for whom entry to the
married state is to be denied by reason of thehnThe is incapable of sexual intercours¥.”
The impotent man is not denied entry into the stdtamarriage, but his impotence provides
accelerated exit from the relationship, if it isabvered after the marriage ceremony, should
either party wish to make this argument. Givendlegar sexual requirements necessary for
‘full and complete’ consummation, impotence in tb&se law was taken to be a male
affliction. Women were rather termed frigid, whiamplies a choice, while impotence
implies no choice in the matter. The case law erargi male impotence provides a clear
understanding of what the judiciary (and to somemx society) “have taken to be the nature

of the male pleasure which is to be derived fromxuaé intercourse® Extensive

145 stychin, C.F., ‘Body Talk: Rethinking Autonomy, @modification and the Embodied Legal Self' in
Sheldon, S., and Thomson, M., (ed#minist Perspectives on Health Care Ladwndon, Cavendish, 1998
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consideration is not given in the case law to thgcpological elements of impotence. The
impotent man is most clearly understood when coeth#o its binary opposite; the potent
man. In law and society, the potent man has becnepresentation of masculinity. Collier
explains, “the idea of the ‘family man’ constitutasmodel of masculinity which surfaces

regularly in legal discourse; he is the embodinuérat virile, responsible masculinity*®

The ‘family man’ has been established as marriedl @anployed, and “these contingencies,
alongside sexual orientation and physical abiltgnstitute key elements of hegemonic
masculinity in law.**® The ideal of masculinity has been lent the foréeaturalism, as
masculinity, and therefore a man’s worth is mosident in its ‘true’ physical form-
penetrative sexual intercourse. Only a true man bmnthe head of a family- he must be
heterosexual and virile. The law will protect thésnily man above all others as the norm.
Women can never achieve this norm, therefore “thesemace of the penis... signifies
femininity and the absence of intercourse... sigaifimpotence and the unconsummated
marriage.*! Hall argues the creation of the male ‘norm’ imglithat sexual discourse
operates “exclusively for his benefit and that ¢hefis] no ambiguity or ambivalence in his
position, no possible constrain upon him. He argldaixuality have not been accorded the

attention given to attitudes to female sexualitgt #re construction of deviant identiti€s?

Male sexuality is afforded a primacy in the case fhat is not extended to female sexuality.
Judges go to some length to avoid labelling meimastent. InN v M*>* the judge declared

that the doctors had made their declaration of temee based purely on the fact that the
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marriage had not been consummated. There were teonak factors to indicate that the
husband was impotent. The judge found this trogbland went to great lengths to suggest
that the husband was probably not impotent, butidegsh impotent with his wife only. Whilst
no blame was apportioned to the wife, the very satign that the impotence was a result of
this marriage only, is a slight on her sexual &hiland reassured the husband’'s sexual
virility. Thomson argues the need for consummait®rihe need for a moment in which
“heterosexual masculinity is defined primarily thgh performance... The construction of the

consummative act is around male activity, respamsepleasure®*

Hall collated the available literature regardinglensexuality in the first half of the twentieth
century, and found that for wedding night adviceennwere constructed as “the rampant,
impetuous male who needed to curb his insurgentedesf the marriage were not to be
wrecked from the outset® He stated that few writers mentioned the possjbitif a
temporary inability to obtain erection, ignoringetlpossibility of ‘failure’. Perhaps less
disruptive but equally threatening to marital blissthe husband who suffers premature
ejaculation. This has however not been explicitidrassed in any of the case law. Some
research has implied that this was a problem fdantthe upper classes, because only the
educated upper classes could understand the aamtiti“The more intelligent, cultivated
man, because of his higher ideals and aspiratiortka sexual sphere, was more likely to
suffer from dysfunction, and to worry about his s&lxadequacy™®’ One should note Hall's

caution that perhaps the research was a bit skeWivach of the published writing on
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working-class marriage came from middle-class akessrwho found it easier to study and

comment upon working-class habits and practices thase of their own clas$>®

Consummative intercourse has served to silence wpamal increase sexual pressure on men
who are expected to have sexual prowess and abilitgy are construed as naturally
polygamous and aggressive. Women are there to fsiresexual needs within the confines
of marriage; “in assigning responsibility for a wam and her children to one man,
[channelling]...his socially acceptable sexual esgion and free[ing] the energy he might
otherwise expend in sexual activity for sociallpguctive work.*® It is assumed that all
men have these universally understood sexual néaftsnen (as long as they have
‘adequate’ vaginas) are passive objects in sexheruse of men, whilst the men are the
active element of the sexual a&If the woman is unhealthy, it does not matter astmas if

the man is, for only her enjoyment is diminishadhéreas the husband may still continue to
obtain full satisfaction*®* Men rather than women need to initiate intercquesel sexual
penetration is penis led, evidenced by the caseMagre husbands are encouraged to cajole,
persuade, encourage or even intoxicate their wivég use of radical feminism in this
research highlights that not much has changedeimeaspect of treatment of women from the

radical feminist heyday.
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3.6: Where is the love?

English marriage law sweeps away all the tenderadishe grace,
the generosity of love, and transforms conjugaciion into a

hard and brutal legal right?

Today’s society has arguably moved to relationstppmarily predicated on friendship,
mutual caring and lov&? an ideology that “glorifies men and both glamosizad enforces
heterosexuality- all at the expense of wom&f.Duncan and Phillips explain that although
couples now search for love and intimacy, they balve the need to give and receive care,
leading to ‘families of choice’. As such, “caringidaloving relationships are consciously
developed and built up on the basis of what theyrdther than depending on a pre-given
biological or kinship status... At the same timiee significance of romantic coupling is
lessened and friendships become more importdntshifting family life from married

couples, to different family forms.

Ariés argues that in the past, conjugal love wagete something that occurred between
husband and wife, privately. Although he is writiajout France, the societal changes to
which he refers are mirrored in the UK. Ariés sthat in terms of love, things changed after
the eighteenth century. Religions strong-hold wagiiming to diminish. The church had

gone through a process of change where maritalhaexgone from procreation only, to
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pleasure between husband and wife (yet still with possibility of procreation ie: no
contraceptives)®® In the west, there was a gradual adoption of tivea! of marriage

requiring husband and wife to love each other fgear to), like real lovers. Extra-conjugal
erotics found their way into the marriage bed, dxpetraditional prudishness in favour of

real feeling.*®’

The Hydée"®® definition of marriage is biologically determined@he criteria for a union
encapsulated in the MCA 1973 also speaks of mariagterms of biology and gender,
requiring a [hetero]sexual union. Why is this sohatVprivileges sex over finances or
emotions for providing a legally special relatiopéhDiduck and Kaganas explain, “...there
IS no requirement...in the statute [for]... commitmeaerspect, economic interdependence or

emotional fulfilment.*®® Collier elaborates,

Compassion, consideration, empathy and the abditpve and understand
are all subordinated within an economy of masciylinvhich privileges
intercourse above all else in the constitutionh® marriage relationship.
Other forms of human contact and pleasure are dditggal validity within
a position which takes it for granted that thera lindamental difference

between men and women, and that heterosexualiiyrisal’

188 Flandrin, J.L ‘Sex in married life in the early dtile Ages: the Church’s teaching and behaviouwltyein
Ariés, P. &André Béjin (eds) (translated by Forst&)y Western Sexuality: Practice and Precept in Past and
Present Time4985 pgs 114-129

167 Ariés, P. ‘Love in married life’ in Ariés, P. &Amd Béjin (eds) (translated by Forster, Wpstern Sexuality:
Practice and Precept in Past and Present TiG&ford, Basil BlackwellLl985 pgs 130-139 pg 137

188 Hyde v. Hyde and Woodmang&866] LR 1 P&D 130

%9 piduck & Kaganas op cit n120 pg 44

10 Collier op cit n2 pg 130
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Fraser agrees with the (radical) feminist claimt thander, sexuality, sexual relations and
love are important to society and ideologically ortpnt because they have been defined and
constructed as such by men. Further, he arguestipadctice, the characteristics of love and
law are incompatible, for love is an experienceMeein people, while law “is the construct of
reason: it is about distance, mistrust and the latign of relations among isolated
individuals. Law is about a world in which humarteiraction only occurs at the level of
commodity exchange, where women are objects tcsbd for men’s pleasuré™ Therefore,

in a world where woman is a commodity, primarily foale pleasure, “the primary signifier,
the ultimate sign giving meaning &l its constituted subjects is tiphallus,the penis. All
else- love, passion, hate, desire- refers backnt ia given meaning by this primary
signifier...” "2 To allow for love, women must keep away from menause they first need to
discover, “capture and define that which his-stbas denied her: contact with her own

experience, an experience not entirely mediateslitiir the phallic economy*®

Loving relationships have been referred to as ‘pefationships’; relationships that people
enter freely, for its own sake, and only stay inds long as is mutually beneficigf. This
‘pure relationship’ like the “ideal-typical dyada$ no overarching structure to sustain it.
Rather, its key sustaining dynamics are mutual-distflosure and appreciation of each
other’s unique qualities:* Giddens suggests that ‘pure relationships’ ar@ lérchanging
attitudes to sexuality, and that if notions of gemndnd sexuality are changing, from absolute

to fluid and not essentialist, then sex within tielaships is also changing. The intimacy

1 Fraser op cit n49 pg 55

172 |bid pg 62

173 |bid pg 66

17 Giddens, AThe Transformation of Intimacy: Sexuality, Love &mdticism in Modern Societig8ambridge,
Polity, 1992; Jamieson, L. ‘Intimacy Transformed?CAitical Look At The ‘Pure Relationship” (1999)33
Sociologypgs 477-494

175 |bid Jamieson pg 477
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required of a relationship is also changing, ashbpéarties contribute equally to the
relationship in terms of a shared sense of setflassire and “when the new connections
between sexuality and intimacy were formed... skiyudecame much more completely
separated from procreation than before. Sexuaéitaime doubly constituted as a medium of

self-realisation and as a prime means, as welaxpression, of intimacy.”

Giddens believes that the changing notion of intiynawill create equality within
relationships and ‘plastic sexuality’ frees peofotan the needs of reproduction, and claims
that gay men and lesbians forge the way with timese relationships. Whilst couples may
class themselves as equals, feminist literaturessiibere is very little equality in division of
labour within relationships for exampi€. Whilst Giddens draws on particular feminist
works, he devotes little time to the existing selnship on themes of the ‘private’ and
‘public’ dichotomy, for example. The fragility ofetterosexual couples exists because people
know “the relationship is only ‘good until furtheotice’,”"® and there is “tension between

strengthening cultural emphasis on intimacy, etgalnd mutuality in relationships and the

structural supports of gender inequalities, whictkenthese ideals difficult to attaih’®

If love is the new social norm for marriage forroati rather than arranged marriages or
marriages of convenience for example, then why dbeslaw not legislate ‘special legal
relationships’ based on this changed formation? Bbak of Common Prayer marriage vows

require a couple to express their love for eaclerothrough the words “to love and to

176 Giddens, A.Modernity and Self-Identity: Self and Society ia ttate Modern Ag€ambridge, Polity, 1991
pg 164; Giddens op cit n174 pg 2

" Fineman op cit n161 chapter 6

178 Jamieson op cit n174 pg 486; Giddens op cit n1y8%

179 Jamieson op cit n174 pg 486
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cherish”!®? Yet this requirement of love is not reflected witlny matrimonial law. | do not
believe that love should be legislated, for itae tifficult a phenomenon to prove. How can
a partner demonstrate love? If it can’t be proved ban the other partner claim an end to the
marriage based on a loveless marriage? One caailt that the consummation requirement
could be used or altered to reflect love. If sexiesved as the ultimate form of love, then
why has the consummation requirement removed tke klement, and instead been
associated with procreation, pleasure, understgadii male sexuality, and the power of the
medical profession? Perhaps this links back to daglésire to be certain, predictable and

universal, and love’s inability to be judged untlese criteria.

Fineman suggests an alternative relationship ferlalv to protect caring relationships. She
explains that the existing structure of intimach@izontal; founded upon the romantic and
sexual affiliation of one man and one woman as ssarg for marriage and consummation.
Intergenerational lines of affinity and intimacyeaometimes uncomfortably accommodated
for, for example “when children are “underage,”..osuch as when an ill, elderly parent has
to be fitted into the sexual family. The dominaataaigm, however, privileges the couple as
foundational and fundamentdf* The natural sexual family is maintained when dleifd
leave home and develop sexual families of their,osnd elderly parents move on to care
homes etc. There remains a chronic failure to addtiee more difficult and less attractive
elements of family and domestic life- for exampleowill care for the elderly in the family,
the ill or the disabled? The family was built uptitve prioritisation of heterosexual pairings.

This foundation was essential to the structurengfland of reform.

180 The Book of Common Prayer
'81 Fineman op cit n116 pg 145
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Fineman claims that the family fails to adequatéigndle both the demands for equality and
the contemporary manifestations of inevitable ardvdtive dependency® It is not the
family that needs to be reconceptualised but ratfeeneed to abolish legal support for the
sexual family*®®* Fineman wishes to construct protection “for thetuming unit of caretaker
and dependent exemplified by the Mother/Child dy48Fineman’s conception would allow
for a deviation from heterosexuality, but insteaplaces it with a format in which
responsibility for care is privatised, rather thexpanded and absorbed by the state and

society in general.

Fineman, like myself argues only to abolish kgal importance of marriage, not marriage
itself. Sexual interactions would be governed by shme rules we use for our other social
interactions e.g: contract, property, tort, crime. é?eople would be free to engage in
symbolic marriage ceremonies, but would then u#tera separate negotiation and contract
to impose any terms they would like. This is beeati®e marriage contract as it currently
stands does not even adhere to legal understandihg®ntract, as “its terms are not
negotiated by the parties, but prescribed by [&~Ih addition, Courts will not enforce the
marriage ‘contract’ or award damages, in the wagytivould a business contract, and the
parties cannot end the contract through mutualer@ngut are instead required to more often

than not engage with divorce or nullity legislatiGh

Supporters of women’s liberation “see in marriagge tmodel for all other forms of

discrimination against women. The marriage contiatthe only important contract in which

182 |bid pg 228

183 1dem

18 1dem

185 0’Donovan op cit n51 pg 43; Greer, Ghe Female Eunuchondon, Flamingo, 1999 at pg 272
18 Honoré op cit n2 pg 11
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the terms are not listed, or are expressed so xathat there is no clear limit to what a wife
must do in order to fulfil them'®” The marriage contract implies equality on the drt
parties to the contract, but women are actually egptal contractors, but rather are “self-
sacrificing in direct proportion to their incapacio offer anything but this sacrifice. They
sacrifice what they never had: a séf®The result is that the marriage contract expliies
woman. Pateman therefore asks, “how can beingsladkothe capacities to make contracts
nevertheless be supposed always to enter intedhisact? Why, moreover, do all the classic

theorists... insist that, in civil society, womeot only can but must enter into the marriage

contract?*8°

Fineman hopes that her new concept will still reusg the need for family, and some of the
roles that are necessary within that, but allowsppe to determine what and who their
‘family’ is, and remove the reading of ‘family’ aritharriage’ as synonymoug® Jamieson
argues that these vertical relationships serveetoadt from Giddens’s ‘pure relationships’
“The processes of having children and making atjpioject of their upbringing create
structure over and above a relationship and thexefecessarily detract from the purity of the
‘pure relationship’.*** | find the mother-child relationship problematislthough Fineman
explains that men can also moth&r| find the gendered terminology troubling. Further
what does this mean for those who do not haveaonat have children? | applaud the move
away from sexually prioritised relationships. Theptisation of the ‘caring’ relationship is

interesting, but my argument is that sex shouldrémoved from law’s regulation of

187 |bid pg 37

188 Greer op cit n185 pg 171; Barlow & James op c8hpg 153

189 pateman, CThe Sexual Contracambridge, Polity Press, 1988 pg 6
0 Fineman op cit n159 pg 123

191 Jamieson op cit n174 pg 488

192 Fineman op cit n116 pg 234
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relationships. People should be trusted to nomithatee they wish to have legal relationships
with. Inevitably, these choices will probably besbd on some sort of affiliation- romantic,
parental, or caring. As such, Fineman’s belief mongtising the caring, mother-child
relationship, is not too far-fetched from the legadlity | would envisage. Yet this could
result in a move from sexually privileged relatibips to care-giving relationships being
privileged: “the caregiving family would be a proted space, entitled to special, preferred

treatment by the staté>®

Roseneil, Budgeon and others have expressed thantavidual’'s ‘significant other’ may
not be someone with whom she or he has a sexuslorghip.*** Their research found
increasingly different structures of ‘family’ lifayith the focus on ‘caring’ moving from the
family to friends. From the sexual to the indivitli® They argue that if we are to truly
understand the current and future culture of intiynand care in society, “sociologists should
decentre the ‘family’ and the heterosexual coupleirr intellectual imaginaries™® The
‘family’ as an institution “retains an almost unpbeled ability to move people, both
emotionally and politically. However, much that teas to people in terms of intimacy and
care increasingly takes place beyond the ‘famibetween partners who are not living
together ‘as family’, and within networks of frientf®’ They conclude that although
investigations of the family have moved on to inmoate lesbian and gay families, they are

still insufficient to understand the notion of caamd intimacy, because “they leave

193 |bid pg 231

19 Roseneil, S. & Budgeon, S. ‘Cultures of Intimacyla&Care Beyond “the Family”: Personal Life and @bci
Change in the Early 21Century’ (2004) 5Zurrent Sociologypgs 135-159 pg 138: Preston, J. & Lowenthal,
M. (eds)Friends and Lovers: Gay Men Write about the Familidiey Creat®lew York, Plume 1996

19 Roseneil & Budgeon op cit n194 pg 153

1% |bid pg 135
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unchanged the heteronormativity of the sociologiteginary; and... they are grounded in an

inadequate analysis of contemporary social chatije.”

If it is felt that love should be legislated forsome way, Fraser's argument would mean that
we must rewrite the law’s relationship to, and ustsnding of women. Further, “the phallus
must be extracted, cut out from its position agifigy. The law of authority... must yield to
the law of experience, and experience must give twag new law of sexuality:®® The
understanding of intimacy can be challenged bytmes within non-normative relationships
such as friends or ex-lovers, which serve to “d@eethe primary significance that is
commonly granted to sexual partnerships and mouchallenge to the privileging of

conjugal relationships in research on intimaty.”

For Ariés, love now is a fleeting emotion, and dima& cannot possibly last the duration of a
marriage. A real, successful, loving marriage is timat, “stands up to wear and tear- is not
created by a ceremony...in church...but by the &hats duration. The true marriage is a
union that endures, with a living, fertile lastirgs that defies deatf’® It would be naive to
assume that everyone who falls in love and mamu#isstay together forever. Changing
divorce rates and family structures cannot be igdorl argue, we should keep the
government out of the bedroom and not use sex wayato determine legally ‘special’

relationships.

198 |bid pg 136

199 Fraser op cit n49 pg 64

20 Roseneil & Budgeon op cit n194 pg 138
201 Ariés op cit n167 pg 139
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| do not believe that a sexual relationship- thenpry occasion, and symbolic gesture of
which is consummation- should be used to defiregally special relationship. Law needs to
interact with the reality of family situations. “€hfocus should...be on the many grey areas
or, better, the many different shades in the nidhsgle and outside the traditional family
network.”®? However Vascovics is critical of those that claihat family structures are
changing. He claims the conjugal family “has keptdominance up to the present day... The
‘normal chaos of love’, as it has been called, icw@s to display quite clear and dominant
patterns of the partnerships which... in most céesas to a quite normal family™ Yet the
introduction of civil partnerships, easier divorseyeral generations living together, and the
increased number of step- or blended- families destnate the changing nature of the
family: “This does not mean that the traditionahfly is simply disappearing. But it is losing

the monopoly it had for so long2*

3.7: Reliance upon the medical profession

The case law demonstrated the court’s inclinatomddfer to medical ‘expertise’ in cases of

consummatioi® However, there is an inherent paternalism in tteglinal profession, and

the court’s deference serves only to create ddetbiaw?°® No other profession is afforded

202 Beck-Gernsheim, E. * On the Way to a Post-Famifiamily: From a Community of Need to Elective
Affinities’ (1998) 15Theory, Culture & Societggs 53-70 pg 54
3 yascovics, L. (1991) quoted in Beck-Gernsheimd ipjj 55
2% |bid pg 67-68. Bauman argues that relationshipsséil desired, but in individualised society, #tatus that
a relationship brings is a blessing and a burdeaun@an, Z.Liquid Love: On the Frailty of Human Bonds
Cambridge, Polity Press, 2008 at pg viii
205 The medical profession also creates its own Isgaldards for women during pregnancy, when doetits
overrule a pregnant woman’'s wishes to ensure safiwetly of a foetus. Freeman, M.D.A ‘Marriage and
Divorce in England’ (1995-1996) Z2amily Law Quarterlypgs 549-566 at 553; Rowland & Klein op cit n132
pg 22-26; Campbell op cit n112 pg 4-5
2% McHale, J., Fox, M. & Murphy, JHealth Care Law: Text and Materialsondon, Sweet & Maxwell, 1997;
Gillon, R. ‘Autonomy and Consent’ in Lockwood, MdeMoral Dilemmas in Modern Medicin©xford,
Oxford University Press, 1985 pgs 111-125
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such a luxury within the law. Sheldon states “itnist so much that the medical voice is
prioritised over other accounts. Rather, it is g&ad to silenceany other completely?®’
Doctor’s ability to examine and diagnose is an esiien of paternalism, which is “the view
that the health professional is best placed todgeftr the patient®® Naffine has explained
that the most fundamental right extended to hunmafthe right to physical integrity. Human
dignity is said to reside in what is thought todag natural inviolability, our separation and
freedom from intrusion by other$® However, where consummation is in doubt, courteha
superseded this fundamental right, and demandedigathyexamination- often of both
partners, but more intrusively of the female partiidis medical intrusion is a result of the
biological basis of consummation- requiring a memj a woman- and is extended by the law

positively demanding a sexual act.

Paternalism does not allow for the consideratiora gbatients’ personal experiences. They
are not asked about past experiences, religioussyiGamily obligations etc. Paternalism
“rests largely on the presumption that the sole aiirthe patient is to be cured and that he is
willing to entrust his well-being completely to thector's care ' In the case of those who
have not consummated their relationship and wistake action in court, the assumption is
that the medical profession are best placed tormstatel why this has not occurred, and that
the couple willwantto be informed of why this has not occurred and ho fix it; no matter
how intrusive the medical examination. Glover agywitonomy should not be given

absolute priority. For example “if someone wantstrt taking heroin, | will think it right to

27 Sheldon, S., “A Responsible Body Of Medical Mekilt®d In That Particular Art...": Rethinking ThBolam
Test' in Sheldon, S., & Thomson, Mzeminist Perspectives on Health Care Lh@ndon, Cavendish 1998 pgs
15-33 pg 28 emphasis added

208 McHale, Fox & Murphy op cit n206 pg 76

209 Naffine op cit n146 pg 625

210 McHale, Fox & Murphy op cit n206 pg 82; Smart, @aw's Power, the Sexed Body, and Feminist
Discourse’ (1990) 13ournal of Law and Socie® pgs 194-210 at pg 202
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stop him if | can. This results from giving lessig to his autonomy in this matter than to

sparing him the appalling suffering involved in #lew death of a heroin addict:*

Are heroin addiction and unconsummated marriagepeoable? Is a non-sexual marriage
such a threat to society that we will allow a get-dause for people in non-sexual marriages,
and reduce those who can’t/won’t consummate thairiage to the humiliation of medical
examination? | argue that an insistence upon aatemarriage is not enough to impose these
conditions upon people, and in particular, upon womand Chisholm argues “apart from
the medico-legal context, doctors were for a loimgethesitant in their approach to non-
consummatiorf*? which led to late referrals, with uncertain andqgeimeal treatment aims.
Writing in the 1970s, Chisholm argued that doctarghat time were better able to deal with
non-consummation cases than in the past. Perhipaxblains why there is a distinct lack of

case law regarding non-consummation after thellaé®s.

Sheldon explains that the paternalism evidence&liover's example serves to subvert
autonomy, and is biased towards women because wongameral are more likely to “suffer
the worst excesses of medical paternalism botlenimg of the quotidian medical encounter
and the more spectacular intervention. There ig elsar evidence to suggest that doctors
show least respect for patient autonomy when thatients are womerf*® In the book
Virgin Wives 10 female doctors were asked to feed back infoomdrom the physical and
psychological conditions of wives in unconsummategriages to a male doctor, and the

final version of the book was written by a male tdocThey concluded that there are three

21 Glover, J.Causing Death and Saving Livesrmondsworth, Penguin, 1977 pg 75-76

%12 Chisholm, 1.D., ‘Sexual problems in marriage: reorsummation’ (1972postgraduate Medical Journaig
pgs 544-547 pg 544; Friedman op cit n107

3 Sheldon op cit n207 pg 26
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types of women who ‘suffer’ from non-consummatiswomen who don’t know about sex;
aggressive women who view love and fighting as same thing; and women who want

babies but not sex, so their priority is the mdtigrole, not the wifely rolé+*

Lord Woolf would disagree with my assessment of ¢bart’s continuingdeference to the
medical profession. He contends that “until regetite courts treated the medical profession
with excessive deference, but recently the posities changed... for the bettéf> Lord
Woolf continues, “we have moved from a society whwas primarily concerned with the
duty individuals owed to society to one which isxcerned primarily with the rights of the
individual... The move to a rights-based society filmdamentally changed the behaviour of

the courts.?*®

In more recent case law, the courts have not deethntkdical intervention. Could this be
demonstrative of Lord Woolf's argument that we atarting to respect the rights of the
individual? No. | believe it is a reflection of tleffective entrenchment of medical knowledge
into courts, and wider society. Gower has clainfed tsexual relations are a most important
attribute of marriage, and the experience of mastyers confirms the opinion of
psychiatrists that sexual maladjustments are perkiag commonest root cause of unhappy
marriages.... excessive delicacy is as out of pladee Divorce Court as in the consulting
room.”?*” This mode of thinking is clearly demonstrated lie tase law. No stone or bed
sheet has been left unturned. Both the medicallegal profession feel that the bedroom is

their domain to legislate, and will ensure thatgdecare correctly carrying out their duties

24 Eriedman op cit n107 pg 35
215 | ord Woolf, ‘Are The Courts Excessively Deferehtieo The Medical Profession?2001) Medical Law
Reviewd pg 1
2% |bid pg 2
27 Gower op cit n65 pg 182
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with no sense of embarrassment at the intrusiom y@wmple’'s personal, private lives. The
courts (through the medical experts) conclude thate could be a negative impact upon a
person’s health if they are not engaged in a sesalationship?® The law has effectively
rendered sexual intercourse normal and naturalaagdne who is not engaged with it will
suffer?®® This leads one to ask whether marriage should pevate affair, “its form to be
determined by the parties themselves, or a pullfairawhich the state may legitimately
require to be conducted with certain formalities@ascertaining the existence of a marriage,
should the law focus on its external appearancéherintentions of the parties?® The
presumption is that families have a right to bes fi@m intervention by the state, and that
they “have a right to make demands upon the lagmriety for certain kinds of
accommodation and support. Threats to this familg #aken seriously?®! Yet the
public/private divide is not taken seriously, itpHable for the purposes of subordinating

women. The state always intervenes in the ‘privdsghily- it legislates single-parent

households, marital rape, domestic violence- asethi@eaten the husband-wife dichotomy.

The government should not interfere in the bedradnen it comes to consummation, as
there should not be a positive obligation on cosipteperform a certain type of sexual act.
The state’s inaction on this point continues thigigi@hal belief of the heterosexual, nuclear,
sexual family as the norm. Of course the removat@mfsummation from legislation could

still leave room for couples to divorce on the basi unreasonable behaviour if they feel
their sex life is unsatisfactory. The end resulboth actions being the same- exit from the

marriage. Yet consummation requires a positive #ctells couples it is expected. The

28 Thomson op cit n53

29 Hall op cit n119 pg 2

20 probert, R. ‘When are we married? Void, non-exisnd presumed marriages’ (2002gal Studies 22 pgs
398-419 pg 398

21 Fineman op cit n116 pg 177
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divorce criteria allow the couple to argue thatytlfied a lack of sex unacceptable, without

setting a requirement for all married couples.

3.8: Conclusions

Consummation: “The primal act of heterosexual taearse...

to be repeated as a generative act ad infinittffm.”

If we accept that intimacy and relationship struesuare changing, then how can it be
justifiable to provide legal privilege to consumethtmarriages which do not prioritise a
healthy sex life, compatibility or happiness, bather focus on one sexual experience “which
may be performed satisfactorily, if joylessly, imder a minute”®® Relationships have
changed so much that now, “care and support flobwdxen individuals with no biological,
legal or social recognized ties to each otl&t."The continuing insistence upon
consummation within marriage is a throwback to katienship structure that no longer

dominates.

As explained by Fineman, “tearing the veil of payafrom the traditional family has
revealed that, even if not abusive, the family mftmils to perform the social and
psychological functions that were the justificatidior its privileged position?*® Change to

consummation law has to come from women. Women iaclstowledge “the fact that men

are totally irrelevant now as far as change is eamad. So we can take our eyes off them and

222 0’Donovan op cit n51 pg 47

22 Ryan, F.W., “When divorce is away, nullity’s aag’: A new ground for annulment, its dubious past its
uncertain future’ (1998) Trinity College Law Reviewgs 15-36 pg 34

224 Roseneil & Budgeon op cit n194 pg 153

2% Fineman op cit n116 pg 157
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look at ourselves to make a shining new realithtrigere, right now in the midst of the old

putrescent, collapsing world of the fathef&”

Changing theories of intimacy- which is definedsax for the purposes of marriage, and
therefore consummation- will not rewrite male pgege. Transforming the legal significance
of this one act will not transform the intimacys#x in marriage or male privilege. “It is not
clear, for example, that change in the quality etehosexual relationships would shatter the
interconnection of gendered labour markets, genddrstributions of income and wealth,
and gendered divisions of domestic labdif.Rather, it would serve to reduce the medical
profession’s influence in law, reinforce individuahts to respect and privacy, and remove a

sexual requirement.

226 Johnson op cit n124 pg 59
227 Jamieson op cit n174 pgs 481-482
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FOUR

TRANSSEXUALISM AND CONSUMMATION

This chapter addresses transsexual people’s ingrathe consummation requirement. The
GRA is silent on the matter of consummation, bug thery silence is of importance “as it
would seem that transgender people are vulnerabéediass’ to annulment on the basis of
non-consummation, unless they have been ‘honestitaiheir condition prior to marriage.
Their marriages could also be void under s11(c) MT3Y3 which requires parties to a
marriage to be “respectively male and female”. Tren ‘transsexual’ has been, and will be
used here as an “umbrella term that includes temdgy, transsexual, bigendered and
intersex people® Through this chapter, the commentary shows tlasissexual issues have
been discussed by those who claim it is a sexu&latien, not far removed from
homosexuality, to those who hold that the ‘cure’ franssexual people lies in ‘wholly’
becoming the other (legally recognised) gendef lbart their own mental health, and also to

maintain the gender binary.

! Sharpe, A.N., ‘Endless Sex: The Gender Recognifion 2004 and the Persistence of a Legal Category’
(2007) 15Feminist Legal Studigsgs 57-84 pg 77

% Hines, S., ‘A pathway to diversity?: human rightitjizenship and the politics of transgender’ (2009
Contemporary Politicd pgs 87-102, pg 87. These terms have been adsigany different meanings, but the
term ‘transsexual’ is used throughout this chafiatenote a person who feels their birth gendes do¢ match
their true gender identity, and may choose to umm@ender reassignment surgery. This suggestgémater
and sex are easily identifiable and transsexualgenfimm one to the other. Past definitions of temxsialism
(as shown in this chapter) relied heavily uponrteed for reassignment surgery, but contemporanyeusathis
term “reflects the reality that many individualsdengo a permanent gender transition without hagnch
surgery.”-Tobin, H.J. ‘Against the Surgical Requiient for Change of Legal Sex’ (2006/7) B&se Western
Reserve Journal of International Léwpgs 393-435 pg 400
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Following pressure from the European Court of HurRaghts, the U.K. enacted the GRA
enabling a person to legally change and live iir thew gender. This legislation allows the
person to amend every part of their legal life- amolst importantly, their birth certificate.
Moreover, the law does not require the person ttetgo any surgery or hormone treatment
to have the physical attributes of the new gefideresult of this statutory procedure is a
shift from biological factors to “psychological tacs- largely ignored by the common law-
becom[ing] paramount”This has meant that a woman, who still possesggnis, could
legally marry a man, but would not be able to comsate her marriage in the way outlined
in previous chapters, and could fall prey to aruaation of incapacity to consummate. This
will be the focus of the second half of this chapté sex is essential from birth, then it
cannot change, as shown in chromosomes. The aosiiyution to which this seems to be of
significance is marriage, and therefore, the abilit consummate that marriage. It is for this

reason that | include such an extensive analydisangsexual jurisprudence.

The first part of this chapter outlines the defons of transsexual as presented by law and
the medical profession. | then explain the way mah | utilise radical feminism to shape my
understandings of transsexual issues. Nearly etesttyaddressing transsexual issues points
out the inherent problems in writing about thisaamhen the writer is not transsexual
themselves. Sandland expresses the main issugv@sténd to think in terms of how this or

that legal development is seen by ‘thef'On this point, | endeavour to stay true to the

% sandberg, R. ‘The right to discriminate’ (2011)B&lesiastical Law Journa pgs 157-181 pg 163

* Sharpe op cit n1 argues that in reality the vasjority of transsexuals will have undertaken gender
reassignment surgery.

® Masson, J., Bailey-Harris, R., & Probert, Rretney’s Principles of Family La¢8" ed) London, Sweet &
Maxwell, 2008 pg 57

® sandland, R., ‘Feminism and the Gender Recogniicin2004’ (2005) 13Feminist Legal Studiesgs 43-66

pg 44. Johnson explains that feminism’s engageméhttransgender issues has predominantly beery t@nd
understand ‘gender’ better, rather than to theagiseder from an understanding of the experienceeifig

202



guidelines outlined by Haleand present this chapter without wishing to cadiseress or
offence, but merely to assess the way in which understandings of consummation are

furthered or inhibited by transsexual jurisprudence

4.1: What is gender dysphorfa?

Definitions of gender dysphoria or gender identigorder and the legal developments
building upon these definitions have predominantiyne from the medical profession and its
“construction of transsexualism as a mental illiésshose with gender dysphoria usually
lack harmony between the body and mind, or harntmetween gender identity and gender
role. English law has been posited upon scientifexlical explanations, rather than “on the
normative justifications for linking legal entitlemts, such as marriage to sex and gender.”
The GRA could be seen as positing recognition ‘asir@’: creating legal protection for both
those who have, or have had (those still sufferang] those who have been cured) from
gender dysphori& Transsexual people have been defined as havingwerful urge to
transition into their acquired sex to the fullegtemt, an urge which often dates back to

childhood, until “they come to think of themsehas females imprisoned in male bodies, or

transgender. For the purposes of this researchpscsibe to this feminist engagement Johnson, Ko
Gender to Transgender: Thirty Years of Feministdde® (2005) 2460cial Alternative® pgs 36-39 at pg 36

" www.sandystone.com/hale.rules.htfatcessed 15/03/11)

8 ‘Gender dysphoria’ is the terminology adopted bg American Psychiatric Association in their ‘Diagtic
and Statistical Manual of Mental Disorders-IV’' (DSIM) to describe those who have a persistent avers
their physical anatomy and believe it is not corifppat with their true gender role.
http://www.dsm5.org/ProposedRevision/Pages/propeségion.aspx?rid=482#  (accessed 22/09/12):
http://www.gidreform.org/gid30285.html(accessed 22/9/12) & The Home Office ‘Report ofe th
Interdepartmental Working Group on Transsexual Reop
www.webarchive.nationalarchives.gov.uk/+/http://wwthea.gov.uk/constitution/transsexual/wgtrans. pdf
(accessed 12/4/11)

° Sandland op cit n6 pg 49; Sharpe op cit n1; Covdan;Gender is no substitute for Sex: A Compagativ
Human Rights Analysis of the Legal Regulation ok Identity’ (2005) 13eminist Legal Studigsgs 67-96

19 Fishbayn, L., “Not quite one gender or the othéfarriage law and the containment of gender tretblthe
United Kingdom’ (2006-2007) 13ournal of Gender, Social Policy & the La&ypgs 413-441 pg 414

" sandland op cit n6 pg 49. orbett v Corbetthe court was presented with medical evidencenstatiat
psychological treatment does not appear to workiransgender people, and the only ‘cure’ was surgery
Corbett v Corbett (Otherwise Ashlgyp71] P.83 at 98
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vice versa, and leads to intense resentment ofdesfile for, their own sexual organs which

constantly remind them of their biological sé%.”

Medical procedures are available “to address teeotiance between psychological sex and
physiological structure, ranging from hormone tneat to surgical reconstructiof”and
the undertaking of surgery is often talked of as ‘#nd’ of the transsexual journey to bring
the transsexual body into harmony with psycholdgiex’* Medical understandings of
transsexuals influence rights discourse and *fa¥f.one understands sex and gender as
separate, this could hold “the potential for a tgeadiversity of masculinities and

16

femininities.™ With medicalised understandings at the forefrohthe legal professions

mind, how then has transsexual jurisprudence erdeage developed?

4.2: The development of transsexual jurisprudence

One has to acknowledge the increased legal actigggrding sex and gender issues in the
early 2000’s. Between the year 2000 and 2006 albieeJK passed five pieces of legislation

addressing gender and sexuality issues, rangimg &o equalized age of consent for sex, to
enabling Civil Partnership and adoption rights $ame sex couplé$.However, writing in

2005, Conaghan and Millns sounded a note of cautiorelying too heavily upon rights

12 Corbett v Corbett (Otherwise Ashldgem

13 Masson, Bailey-Harris & Probert op cit n5 pg 56

1% The term ‘post-operative’ here refers to thos¢ émgage in genital surgery. The term can be prodiie as it
does not acknowledge that there are in fact mamgical procedures that can be undergone. Therdses a
disagreement as to whether or not gender reassigrsuegery is the ‘proper’ end of the transsexujglginey.
For the purposes of this chapter, where the termsed in reference to case law, it is to denoté¢ tia
transsexual person has undergone genital surgewy.f@ther Taitz, J. ‘A Transsexual’s Nightmare:eTh
determination of sexual identity in English law9@8) 2International Journal of Law and the Famibgs 139-
154 at pg 141

5 Hines op cit n2 pg 96

1% |dem; Ingraham, C. ‘The Heterosexual Imaginarymfést Sociology and Theories of Gender’ in Seidman
S. (ed)Queer Theory/Sociologxford, Blackwell, 1996 pgs 168-193

" Sexual Offences (Amendment) 2000; Adoption and Children Ac2002; GRA 2004; CPA 2004, and the
Equality Act2006. See Hines op cit n2 pg 88
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discourse. Building upon the work of Brown, theywtamded that existing rights language for
gender and sexuality issues could “contribute oftirther entrenchment of... disadvantage
by reaffirming as universal the abstract norms Wwhace made in man’s image and which
reflect his particular concern$®They asserted that human rights discourse haseuaisk
universal nature and perpetuates women’s excludibis. point is further developed below

after discussion of the case law.

Law's aim of predictability to avoid and resolveisarg disputes has led to a desire to

“establish stable categories of social and sexieaitity,®

whether this be through reference
to biology or anatomy. The tension created by tkistence of transsexual people has (for
some) been seen to demonstrate the “fluidity ofdgen a fluidity which refuses traditional

modes of categorisatioi®and further demonstrates the weakness of “lawgeption of the

legal subject as stable, unified and capable @fgatsation.*

Historically at common law, a male-to-female (héteraMtF) transsexual remained méfe.
Sex was fixed at birth with “reference to gonadgnital and chromosomal factorS.This
legal stance prior to the GRA was widely condemfadits failure to acknowledge the

psychological factors involved in sex determinafib@ollier explains that the genital test of

18 Conaghan, J. & Millns, S. ‘Special Issue: Gen@sxuality and Human Rights’ (2005) Egminist Legal
Studiesl pgs 1-14 pg 2; Brown, W. ‘Suffering Rights asdelmxes’ (2000) Zonstellations pgs 230-241

19 Grenfell, L., ‘Making sex: law’s narratives of s@ender and identity’ (2003) 22gal Studiepgs 66-102 pg
67: Cownie, F., Bradney, A. & Burton, MEnglish Legal System in Contd®t" ed) Oxford, Oxford University
Press, 2010 chapter 5

2 Grenfell op cit n19 pg 67

“1dem

22 And vice versaCorbett v Corbetbp cit n11

2 probert, R.Cretney & Probert’s Family Lay7" ed) London, Thomson Reuters, 2009 pg 46

4 See criticism from other jurisdictions iAttorney-General v. Otahuhu Family Co(it995] 1 NZLR 603Re

Kevin and Jennifer v. Attorney-General for the Camwmealth[2001] FamCA 1074
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marriagé”> means that “for there to constitute a legal mggithere must be the capacity for
‘true’ heterosexual intercourséThis view was encapsulated in law in the cas€abett v

Corbett’ outlined below. | do not provide an as in-depthlgsis of the case law in this area
as | have undertaken in Chapter 2. There are &éwcases, the facts and findings of which

| outline below, with particular reference to comsuation.

The most often cited case is thatGfrbett v Corbett (Otherwise Ashlé¥)and it is from this
judgement that biological factors had been prigeti prior to the GRA. The case focused on
the validity of a marriage, as the wife had beemnbmale, but had undergone gender
reassignment surgery which her husband was awakftef three months of marriage the
husband filed a petition to have the marriage dedlaull and void on the basis that his wife
was a man, or in the alternative, a decree oftyudin the basis of her incapacity or wilful
refusal to consummate. Mrs Corbett asked for aadatwbn of nullity on the basis of her
husband’s incapacity or wilful refusal to consumenats she claimed her husband “achieved
full penetration on several occasions but withdedter a very short time without ejaculation,
either because he was incapable of ejaculatiomeoause he was unwilling to do so, and
then became hystericdl®As such, the judge, a medical doctor by traintmay to assess the
sex and gender of Mrs Corbett, the validity of tharriage, and the ability of Mrs Corbett to

consummate her marriage.

% The requirement of male and female (penis/vagieagtrative sex
% Collier, R.,Masculinity, Law and the Familyondon, Routledge, 1995 pg 149
" Corbett v Corbett (Otherwise Ashlay) cit n11
28
Idem
# bid at 88
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The judgement held that marriage is a relationstgfween a man and womé#hand the
determination of sex for marriage is to be madebiath with particular reference to
chromosomes, gonads and genitalia. With sex detedrin this way, the judge held that Mrs
Corbett was male from birth, and therefore the mge ceremony undertaken was
ineffectual. The judge felt that if Mrs Corbett wlasind to be a woman, her artificial vagina
would never be capable of the ordinary and com@exeial intercourse required by the D-e
A-g** conception of sexual intercourse in marriage. Jitkge felt that Mrs Corbett's sex
should be established before considering whetheswaomation had occurred, in other
words, establishing whether there was a marriageotsummate. If penetrative sex had
occurred between the two, the case would suggastdtificial’ vaginas could be capable of
penetrative sex. However, Ormrod J., like manyaadieminists, found that sex (and the

vagina), has an essence that cannot be creatkdalhi.

The court heard from 9 medical experts, discusbing Corbett’s body and understandings
of gender. Mrs Corbett’s first doctor concludedttas a man, April Ashley had a womanish
appearance, and several homosexual experiencemndiue reference was also made to Mr
Corbett’s desire to dress in female clothes, andomalise with ‘sexual deviants’, thereby
trying to infer that his association with Mrs Catbeas a desire to further his own sexual
deviance, rather than to appreciate her as a woamancreate a ‘normal’ heterosexual
relationship. Mr Corbett’'s evidence stated thatdmiginal motives were transvestite to begin
with, but that he then “developed for her the ies¢rof a man for a woman. He said that she

looked like a woman, dressed like a woman and ddteda woman. He disclosed his true

% In accordance with thiullity of Marriage Act 197Iwhich legislated this area at the time. s1(chefNullity
of Marriage Actstated that a marriage would be void if “the Eart@re not respectively male and female.”
31 D-e v. A-g (falsely calling herself D-f)845] 1 Rob Ecc 280
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identity to the respondent to show that his feaihgd become those of a full man in love

with a girl, not those of a transvestite in lovetwa transsexuaf®

The judge drew comparisons between the allegediagarin front of him, and ‘normal’

heterosexual marriages but concluded that the @estbmarriage had little or nothing in

common with ‘normal’ heterosexual marriages. Caunsdtructed doctors found that Mrs
Corbett had breasts, no penile remains, and a adgiample size to admit a normal and
erect penis® Despite this, the court requested chromosomalysisalwhich came back

male. Scientific researchers provided evidence hviggplained that anomalies of sex are
broadly divided into two categories- those that psgchological in nature, for example
gender dysphoria; and those that are developmantature, for example someone who is
intersex. Ormrod J. further broke these down to awestrate the criteria that the medical
profession takes into account when assessing thelseondition of the individual. These

criteria are:

(1) Chromosomal factors.
(i) Gonadal factors (i.e., presence or absence oftestevaries).
(i)  Genital factors (including internal sex organs).

(iv)  Psychological factors

Some...would add:

32 Corbett v Corbett (Otherwise Ashlay) cit n11 at 92
3 |bid at 96 as per the Court's medical inspectors.
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(v) Hormonal factors or secondary sexual charactesis{guch as
distribution of hair, breast development, physiate., which are
thought to reflect the balance between the male fanthle sex

hormones in the body}.

Ormrod J. concluded that Mrs Corbett was a man. dheomosomes were male, she was
born with male sexual organs and she had no inté&neale organs to support a suggestion
of intersex, thereby suggesting that her psycholegdyher to be declared transsexiiarhis
case shows sex is determined at the time of bather than say the time of the marriage, or
the date of the trial. This is a key differencehmtonsummation law which examines the
possibility for consummation, at the date of mayeiaat least until the incorporation of wilful
refusal. As regards consummation, the case lavinedtshowed that the capacity for vaginal
penetration could be achieved naturally or arflgi (through medical intervention), where
surgery has been available to cure a physical impat, and so “the onus was on the spouse
seeking to nullify the marriage to prove that tggical defect was incurable by surgety.”
However, prior to the GRA, no amount of surgery {doallow a transsexual person to claim

that they were capable of marriage and consummation

Mrs Corbett’s counsel argued that her doctors hesigaed her to the female sex, and the
court should also recognise this. Ormrod J. cometktitat “the word “assign,” although it is

used by doctors in this context, is apt to mislgade, in fact, it means no more than that the

% Ibid at 100
% Kennedy has argued that the finding of April Astées male was ‘unnecessarily conservative’: Kennet
‘Transsexualism and Single Sex Marriage’ (1973\r®lo-American Law Reviewgs 112- 137 at pg 114:
Muller, V. “Trapped in the body”- Transsexualisthe law, sexual identity’ (1994) Bustralian Feminist Law
Journalpgs 103-116 pg 103
% Fishbayn op cit n10 pg 423
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doctors decide the gender, rather than the sewhioh such patients can best be managed
and advise accordingly” He held that marriage is one area of society andith which sex

is fundamental, and it is necessary to have one amanone woman for the “capacity for
natural hetero-sexual intercoursé vhich is essential to marriage, and to fulfil teissential
role, a woman “must have the genitals of a womamplying that having her vagina
penetrated is one of the essential roles of womamarriage.®® Gilmore also explored the

‘essential role’ and summarised;

if it referred to the respondent’s ability to hasex as a woman it was
contradicted by the medical evidence. If it refdrte an ability to look and
act like a woman, it was contradicted by his owrdiing that she lived as a
female. If it referred to the ability to procreaieignored the law of nullity

which does not make such ability a condition ofid/marriage’

Ormrod J. held that the role and definition of ‘wamhin marriage was so specific that he
would not determine whether Mrs Corbett was a worf@nother purposes, but purely
whether or not she could be a woman in marriage.célecluded that women have an
essential role in marriagebut did not define this essential role, only ty gzt a transsexual
person is not capable of it. A person’s sex shbeldlecided on the first three criteria above

()-(iii), based upon biological factors. Where gbecriteria are not congruent, emphasis

37 Corbett v Corbett (Otherwise Ashlay) cit n11 at 104

% |bid at 105

% Diduck, A., & Kaganas, Framily Law, Family Law, Gender and the State: T&dses and Material@2™
ed) London, Hart, 2006 pg 49

0 Gilmore, S., ‘Bellinger v Bellinger- Not quite lveten the ears and between the legs- Transsexuatism
marriage in the Lords’ (2003) XGhild and Family Law Quarterl pgs 295- 311 pg 310

“L Corbett v Corbett (Otherwise Ashley cit n11 at 106. Despite declaring the judgemeas in reference to
marriage only, it was also upheld in the crimirede ofR v Tan[1983] QB 1053
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should be placed upon the genitals. This focushen‘appearance’ of heterosexuality is
addressed below, but the judge’s contention seerbs in direct opposition to his view that

“marriage is a relationship which depends on sekrat on gender??

Poulter criticises th€orbettdecision, arguing the judgement focused on phlysrd&ria too
much, thereby determining sex at the expense othwmdggical factors which were
acknowledged but not thought to be determinant.ckig&cised Ormrod J.’s acceptance of
gender as essential- especially when in conneatiith certain sexual offences. Poulter
argues that the refusal to acknowledge sex changieese areas will lead to what he calls
“absurd results. On this basis [she]... could meithe the victim of rape nor could she be
charged with soliciting as a prostitute’>.Poulter also suggested that it was not correct for
the judge to identify marriage with a capacity faterosexual intercourse, as one spouse
might have knowledge of the other spouses incapaeihd the marriage would not
automatically be void. Poulter’'s final criticismcgnises the inconsistency in judgements
betweenCorbettand S.Y v S.¥! where it was held that a wife with a small vagimas

capable of consummation, as she was able to erth@rgeagina by undergoing an operation.

The judgement ir8.Y v S.% was passed down just before thaCafrbett and demonstrates
the conflict and difficulties in transsexual caae/l InS.Ythe court had to decide whether to
issue a decree of nullity on the basis of non-comsation due to a defect in the wife’s
sexual organs. The court found that enough scopéban left inD-e v A-gto argue that as

the defect was curable by surgery, that an asdifieagina in this instance would be deemed

“2 Corbett v Corbett (Otherwise Ashley) cit n11 at 107

“3Poulter, S., ‘The Definition of Marriage in Endlifaw’ (1979) 42Mlodern Law Revieygs 409-429 pg 423
*3.Y v S.Y (Orse.W2963] P. 37

5 |dem
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the same as a natural one. The wife was a womanm lfidh, and was held to have a natural,
but abnormal vagina which would not allow for fpknetration, but could be corrected by
surgery. As such, the marriage was valid. The ciouthis instance felt that even if she had
had no vagina, intercourse would be achieved ifuistderwent an operation to construct one.
Poulter states it was inconsistent at the timeCofbett to not allow a post-operative

transsexual to marry, but to take no action agansheone who underwent the operation

after the marriage, thereby allowing a ‘same-seafmage.

Some thirty years afta€orbettcame the House of Lords caseBeflinger v Bellingef*® Mrs
Bellinger- a post-operative transsexual woman- Bbagdeclaration that her marriage was
valid and subsisting since its inception. She hadnbdesignated male at birth, but had
undergone gender reassignment surgery, and sulvdgonarried her husband, as a woman.
The courts’ held that Mrs Bellinger's sex was cotle determined at birth, and she was
unable to marry a man. The decisions were based thm biological factors outlined in
Corbett, and s11 (c) MCA 1973. The House of Lorak ltbwever make a declaration of
incompatibility in respect of Mrs Bellinger’s righunder Articles 8 and 12 of the European
Convention on Human Rights: the articles which adsithe right to a private and family life,
and the right to marry. Having undergone surgemgdBey asks “in such a situation what
else can ordinary language do but accord her thdegeby which she herself wishes to be
known and by which she is in fact known?...Indeedrdinary language does not label Mrs
Bellinger as female, one might wonder, given theaby nature of the choice available, what

label it does accord to het’”Mrs Bellinger’s constructed vagina was deemed lenbfulfil

“5 Bellinger v Bellingef2003] UKHL 21
" Bradney, A. ‘Developing Human Rights? The LordsdAfranssexual Marriages’ (2003) Family Law
Journal 8 pgs 583-595 pg 587
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the ‘essential role’ of a woman in marriage, whsglems to suggest a functional test, but “the
essential role of a woman in marriage is also edlaaccording to Ormrod LJ, to having
female gonads, although the non-functioning of éhesxual reproductive organs does not

preclude a valid marriage being contracted by agrewho is sterile®®

The Lords felt unable to read into s11 (c) MCA tieeessary criteria which would then allow
Mrs Bellinger to be a woman. Further, s11 (c) ubespresent tense, indicating that the date
of marriage is not key, but that at all times amage must be between a man and woman.
When it comes to marriage, “Parliament regards gefm fixed and immutablé® It is
noteworthy that Thorpe LJ was a dissenting voicthia case at the Court of Appeal stage.
The issues raised by Thorpe LJ are analysed inrerafe to their impact upon the
consummation debate below. InterestinglyBillinger the court gave consideration to the
point at which a person acquires a new gender @& rdassignment process, yet their
Lordships “were not required to decide at whatetagvould benecessaryo conclude that a
person’s sex was re-assigned, merely whether MinBer’s re-assignment treatment was

sufficientto be able to so conclude®”

The earlier case dBoodwint” in the European Court of Human Rights declared Emalish
law violated Articles 8 and 12 in relation to traegsual peopleGoodwinwas part of a
succession of cases that went through the Eurofeamt arguing that transsexual people

were deprived of their convention rights; “theyfeuéd a series of losses at Strasbourg, but

“8 Diduck & Kaganas op cit n39 pg 49

“9Bellinger v Bellingeop cit n46 at 83

0 Gilmore op cit n40 pg 305; The Home Office ‘Repait the Interdepartmental Working Group on
Transsexual People’ op cit n8

*1 Goodwin v United Kingdor{2002) 35 E.H.R.R. 18
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each time... the judges urged Britain to reconsitdestance in the light of changes in social

and medical opinior?? until the European Court ran out of patienc&oodwin

Further reference needs to be made here to theveniag key cases before the judgment of
Goodwin some of which were heard in the European Coulwhan Rights. The first of
these isRees v United Kingdothwhich concerned a postoperative transsexual mam wh
argued that the UK'’s refusal to alter his birthtifieate constituted a violation of Article 8
and 12 of the Convention on Human Rights. Failoramend the birth register limited the
applicants integration into social life, prohibitedn from marrying as a man, and opened
him up to embarrassment and humiliation whenevendeto produce his birth certificate.
The court held that the right to marry in Articl2 feferred to marriage between people of the
oppositebiological sex as defined b@orbett and that the right to marry is not completely
impaired, as a transsexual person can marry somebrni@e opposite biological sex.
Similarly, the court held that it was up to eachnmber state to determine how to meet
demands of transsexual people. There was no pastition required to amend the way in

which we organise and use birth certificates.

In Cossey v United Kingdafhthe same arguments regarding Articles 8 and 12 ineoked
by a postoperative MtF. However, whereafkeeswhere the judges had been unanimous in
dismissing the claim under article 12, the judgeeetheld by 14 votes to 4 that there had

been no violation of article 12. The court felt tthhe reasoning given iReeswas still

*Dyer, C. (2002) ‘Transsexuals’ 33-yr battle for deg  rights’
www.qguardian.co.uk/gender/story/0,,857079,00.Hawtessed 26/4/11)

3 Rees v United Kingdorfi987) 9 E.H.R.R. 56; Taitz, J. ‘The law relatitoegthe consummation of marriage
where one of the spouses is a post-operative tranab (1986) 15Anglo-American Law Reviepgs 141-148

** Cossey v United Kingdoifi991) 13 E.H.R.R. 62Zosseywas followed byX, Y & Z v United Kingdom
(1997) 24 E.H.R.R. 143 arfsheffield and Horsham v United Kingd¢#®®99) 27 E.H.R.R. 163 both of which
again upheld traditional understandings of sexraadiage.
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relevant and was not prepared to change its firsdargl reliance upon biological criteria for
sex, and marriage. There was no legal impedimektiss Cossey marrying a woman, and as
regards her inability to marry a man, it was fejtthe court that “the criteria adopted by
English law are in this respect in conformity witte concept of marriage to which the right
guaranteed by Article 12 refer¥”Although it was recognised that some member states
would allow a marriage between Miss Cossey and g, ntawas held that this was not
indicative of a general abandonment of traditiomalrriage. The court further reconfirmed

the biological criteria o€orbettfor the purposes of continuing traditional mareag

Goodwin v United Kingdorf concerned a postoperative MtF woman who had beahle to
change a number of official documents which stdked her sex as male, for the purposes of
social security, national insurance, her pensiad,tae age at which she would be considered
a retiree. She had suffered “feelings of vulneigbilhumiliation and anxiety” as her
employers, for example, could identify her as tsaxsial. She had suffered harassment at
work, but was unsuccessful at an industrial tribuaa she was legally a man. Goodwin
argued that failure to allow her to amend her dasns constituted a violation of her rights
under articles 8 (right to respect to life), 12yki to marry and found a family), 13 (right to
an effective remedy), and 14 (freedom from disanemion), of the European Convention on
Human Rights. The European Court for the first tum@nimously held that there had been a
violation of Articles 8 and 12, (dismissing theinia under articles 13 and 14). The court felt
that issues such as changing records, social secamd insurance were surmountable,

“particularly if confined to the case of fully aelved and post-operative transsexuals... as

%5 Cossey v United Kingdoop cit n54 at 45
*5 Goodwin v United Kingdorop cit n51
> Ibid at 1 H9
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regards other possible consequences, society rmagnably be expected to tolerate a certain
inconvenience to enable individuals to live in digand worth in accordance with the sexual

identity chosen by them at great personal cst.”

It was held that birth certificates are amendedradidoption, and that to do the same after
gender reassignment would not “pose the threaveftorning the entire system®This case
does not refer explicitly to consummation, howewrjs important to note European
displeasure and pressure on the UK to enact l¢éigisithat addressed these issues. The court
observed that in 2002, having regard to societdl satentific developments, one could no
longer claim that ‘man’ and ‘woman’ could be solegfined by biology. For the first time,
the court held that it was now artificial to arghat, post-operative transsexuals had not been
deprived of marriage rights. “The applicant in tbése lives as a woman, is in a relationship
with a man and would only wish to marry a man. Bag no possibility of doing so. The very

essence of her right to marry has therefore beenged.®

Following Goodwin it was thought that “domestic law, including sewct11(c) of the
Matrimonial Causes Act 1973, will have to chan§eHfowever, marriage is so ingrained into
our society’s foundation, that Parliament did nbamge the MCA. Instead, the GRA was
enacted, which consequentially impacted upon ngerianyway; allowing a man with a
vagina and a woman with a penis to contract a ageriCan this end result truly be deemed
more desirable than just abolishing marriage ahthallegal privilege that goes hand in hand

with it? | argue not.

*% |bid at 1 H19
%% |bid at 87
% bid at 2 H26
®1 Bellinger v Bellingemop cit n46 at 27
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Whereas the UK courts have felt unable to progifessaw themselves, and have referred the
issue back to the legislature, other common-lausgiictions have dealt with this through
judge made law. A New Jersey courtNhT v J. P2 considered whether or not a two year
marriage between a man and a post-operative MtF wadi, and rejectedCorbetts
biological criteria, shifting to focus on promotipgychological and anatomical factors when
determining sex. Given that M.T was postoperativahatomically in harmony with her
psychology, the court had no trouble declaring M.Wwoman. However, the court did take
time to assess her sexual capacity as a womanngiaxamined medical evidence, the court
concluded that M.T had “a vagina and labia whiclersdequate for sexual intercourse and
could function as any female vagina, that is, faditional penile/vaginal intercours&”As
such, despite moving away from a purely biologieatierstanding of sex and gender, this
case then adds a further requirement in the nedxe toapable of heterosexual intercourse.
Sharpe argued this “law reform reproduces the gemdier along phallocentric line§*The
true capacity of a woman in marriage appears tthbeability to be penetrated. The court
extensively analysed the surgery M.T had undergand,the characteristics of her vagina,
perhaps suggesting an attempt to ‘naturalise’ hgina, and heterosexual intercourse. “That
is to say, medico-legal discourse, in emphasisexgutal, spatial and sensual similarities
between M.T’s vagina and that of biological womattempts to rearticulate the relation

between the transgender body and the ‘natufal’.”

%2 M.T. v J.T 355 A.2d 204 (1976)
%3 |bid at 206
% Sharpe op cit n1 pg 62
% Ibid pg 63
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In New Zealand the Attorney General sought to obtai declaration as to whether a
transsexual person could contract a marriage withesne of their own biological sé€&The
court found that recognition was dependent upogisair reassignment, though the judge
found that whilst a couple wishing to marry hadapgpear as man and woman, they did not
“have to prove that each can function sexudifyThe emphasis was placed upon the
appearanceof heterosexuality, if not the functionality of itf the law insists that genetic sex
is the pre-determinant for entry into a valid mage, then a male to female transsexual can
contract a valid marriage with a woman. To all cartdvappearances, such ‘marriages’ would

be homosexual marriages. The marriage could nobbhsummated®

The reference to consummation is confusing herégh@gudge had made clear that sexual
function was not of importance. Sharpe arguesdbasummation is deployed here in order
to denaturalise the homosexual body, and | argaeitHurther reinforces the heterosexual
nature of marriage, and the physical appearandeigirosexuality’ The judge made clear

that unclothed, each partner in a marriage shobigipally appear male and female. This
appearance trumped any kind of functionality foumdhe new genitalia. Penetrative ability

has been seemingly removed from this judgementaceg instead by a strong desire for
aesthetics. In the UK this marriage could fail éxésting consummation requirement, despite
one partner undergoing expensive and risky surdlkoygh of course unless challenged, the

marriage will remain valid. Previously it would realseen void.

% Attorney-General v. Otahuhu Family Cow cit n24

*"Ipid at 612

®Ipid at 629

% Sharpe, A., ‘Transgender Jurisprudence and thet@pef Homosexuality’ (2000) 1Australian Feminist
Law Journal pgs 23-37 pg 36-37; Thomson, M. ‘Viagra Nation:xS@nd the Prescribing of Familial
Masculinity’ (2006)Law, Culture and the Humaniti&spgs 259-283 at pg 265
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In the Australian case &e Kevin and Jennifer v. Attorney-General for tler@onwealtt?
Kevin a FtM transsexual man was held to be a maith#® purposes of marriage. Kevin had
not had a penis constructed, though he had undergoeast reduction surgery and a
hysterectomy. Kevin would clearly not be capableheterosexual intercourse as a man.
Chisholm J. introduced two further criteria necegd$ar determining sex: those of brain sex,
and social and cultural factors. As regards brax shis seemingly progressive judgment
flounders back into the discussions entertaine®byrod J. inCorbett and confirms that
sex is determined at birth. Further, the introducof social factors is problematic. The judge
heard a substantial amount of evidence from peiopt@ved in Kevin's life- friends, family,
work colleagues etc- to reiterate that he had avimeen perceived as a man. The expansion
of the law in this way seems to create a furthemeint for recognition- one of ‘passing’ as
the other seX This is explored below with reference to Butlersrk and the view that this

perhaps creates a pastiche of masculinity and faityin

4.3: Conclusions to be drawn from case law

The case law outlined demonstrates the primary dirtrying to avoid the appearance of
same ‘sex’ (biological) marriages. It seems thatrige about same-sex marriage have
overshadowed understandings and judicial decisatnasit transsexual people. The focus on
biological factors, and the decision Gforbett “says much about beliefs in biological
determinism and the immutability of sex and th@mforcement through the legitimising

authority of law, as well as about the nature & kbgal marriage relationship® Radical

®Re Kevin and Jennifer v. Attorney-General for tlen@honwealttop cit n24: Sharpe, A., ‘Thinking critically
in moments of transgender law reform’ (2002)Arffith Law Review? pgs 309-331; Tobin op cit n2

" Sharpe op cit n70 pgs 322-325

"2 Diduck & Kaganas op cit n39 pg 47
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feminism talks in essentialist terms when it cotesex’> Women and men are different.
But radical feminists are disappointed most by gleader definitions that are attached to

these differing bodies.

Before the introduction of the GRA, rulings in thiK courts reinforced the connection
between sex and gender, whilst the European CduHuman Rights “demonstrated an
understanding of lived gender identities and exgmees that are distinct from those defined
at birth, and of the need for state recognitionthadse identity practices. Thus, European
universal human rights discourse has often had dwardage over state law in its more
flexible reading of gender and of gendered intimatationships.” Sex has been shown to
be immutable. A transsexual person can undergoesyrggke hormones and live in their
acquired gender. If we could remove a need forwmmsation in marriage, we would remove
sex, and by extension, gender from marriage, artetbre gender itself would become a
mute point. If the foundation institution of sogietoes not make a sex/gender distinction, it

would then be difficult to try to extend this drsttion to other areas of law.

The courts have treated those who are intersexav@ympathy and compassion that has not
been extended to transsexual people in the same™wdwpugh in later cases it was
acknowledged that courts wished to act, but coolddo so. Ormrod J. i€@orbettheld that
sex was to be determined at birth and no amoustajery or hormones could change that
sex. However, if a mistake had been made at hikbdlly in the case of intersex people), he

held that a ‘change of sex’ could then occur, pgsheontradicting the scientific nature of

3 There has been commentary that there is significan the change from the common-law distinction of
man/woman irCorbettand the male/female distinction that was madéénMCA 1973. See furthe€Corbett v.
Corbett (Otherwise Ashleyp cit n11;Bellinger v. Bellingeop cit n46;S-T (Formerly J) v J1998] Fam 103
" Hines op cit n2 pg 91
5 Fishbayn op cit n10
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Ormrod’s decisior® In the context of intersex, he made clear thattglsnnot chromosomes
would be decisive if a choice had to be made. heotvords, the normative seemed more
important than the scientific analysis when it caiméhe crunch. This is confusing because
the judgement irCorbett extensively explains that the medical professifiarostruggles to
draw a line between transsexual and intefééxerhaps this sensitivity had extended to the
medical profession, explaining why no intersex partthe UK felt they had to go to court on
marital validity until 2001: the case @ v W’® The medical profession has often hidden the
intersex status from the patient, and been morngito “find ways of allowing the patient
to continue as a member of their social sex thraswgigical intervention’® if it is deemed
that doctors made an incorrect determination ahbifFishbayne suggests that the non-
consummation cases discussed in Chapter 2 arepseat@ut intersex people, but have not
been overtly expressed as such. Udlibrbett “all matrimonial cases arising out of
developmental abnormalities of the reproductivetesyshad been dealt with as cases in
which the marriage was void because one party th¢ke capacity to consummate the
marriage.° The existence of intersex case law provided tEdpnity to talk about gender

as nature or choice.

The case ofV v W involved a woman who had been registered malértt, but declared
intersex as a result of ambiguous external geaitalis she grew, she began to develop
female characteristics, and underwent surgery aadi@d. Upon the termination of her

marriage, a case was made by her husband that &henet a woman, and was unable to

® Corbett v Corbett (Otherwise Ashlay) cit n11 at 104
" |bid at 101-103

W v W(2001) Fam. 111

" Fishbayn op cit n10 pg 424

8 |bid pg 422

8. W v W(Physical Inter-Sex) [2001] Fam 111
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consummate the marriage. The court held that asvaséborn intersex, there could not be a
definitive determination of sex at birth, and shaswo be declared female, and further that
the surgery she underwent made her capable of monation®® If one compares the cases of
Mrs Bellinger and Mrs W, “although different medit¢abels are attached to... [them]... their
subsequent state post-operatively is remarkablyilssifif®* Sharpe too argues that
“distinguishing between transgender and intersemaetbe reduced to a purely descriptive
act... the distinction....proves to be an effectnedico-legal constructions of (bio)logical sex

and judicial concerns over demarcating the realthefnatural’.®*

4.4: Current legislation

The legal recognition of those who are diagnosedtl geénder dysphoria is now encapsulated
in the GRA, which goes “further than strictly reaqqd by the European Court, in that

entitlement to recognition is not limited by theRGA. to so-called ‘post-operative’ trans

people.® Sandland argues that the GRA reads as “a bluagnpatic and somewhat amoral

response to the decision of the European CouGaodwin..In its detail it is dry and

legalistic.’®®

Under the GRA, a person with gender dysphoria (tveiage of 18) can make an application
for a gender recognition certificate on the bdsa they have been living in the other (legally

recognised) gender, or have changed their genddgeruhe law of a country or territory

82 |mportantly, she would have needed surgery inmi@eonsummate as either sex.
8B v B[2001] EWCA Civ 1140 at 135
8 Sharpe, A. ‘English Transgender Law Reform andSpectreof Corbett’ (2002) 10Feminist Legal Studies
pgs 65-89 pg 65
% sandland op cit n6 pg 51
% |bid pg 46-47
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outside the UK’ The application is then considered by a Gendeo&ston Panel, who
will grant the application if they are satisfiedaththe applicant has or has had gender
dysphoria®® that the applicant has lived in the acquired gefidietwo years® and that the
applicant intends to continue to live in their aiced gender for the rest of their Iif8.
Jeffreys states MtF transsexuals “must learn amdtige feminine traits. Not surprisingly
they choose to imitate the most extreme examplésnoinine behaviour and dress in grossly
stereotypical feminine clothing”™ This could be a reaction to having to ‘prove’ thggnuine
desire to transition, and a wish to not challengawvs of femininity in case they risk
rejection, or could be a desire on the part of ntedassexuals “to become their image of
what women can and should be, not a liberated mimist version.?* Although there is no
insistence upon surgery or hormonal treatment,sa@ts about whether or not to grant a
certificate are predicated upon “a clear match betwgender identity and presentatidh.”
This is constructed upon a medicalised understgndingender dysphoria, and serves to
privilege “a connective relationship between genddentity, bodily appearance, and

presentation

87ss1 (1) (a) & (b) GRA 2004. In Pakistan the Sugréourt has decided to allow for a third gendeegaty.
However, this chapter demonstrates the complexitiemticipating how many people may opt to be sifesd

as such, with arguments ranging from those who h@dsgender people wish to be incorporated inéo th
existing gender structure, and those that arguettaasgender people wish to challenge the exidtingry.
‘Pakistan transgenders pin hopes on new rightsiv.bbc.co.uk/news/world-south-asia-131869%®cessed
25/4/11): Office for National Statistics ‘Trans RatPosition Paper’ (2009Wwww.ons.gov.uk/about-
statistics/...data.../trans-data-position-paper (atfcessed 12/4/11). The ONS found that transsepeaple,
once transitioned, didn’'t want to tick boxes omfiarthat identified themselves as ‘some other’. Tivapted to
be able to tick male/female according to the gerttiey had acquired. See also Hausman, B.L. ‘Recent
Transgender Theory’ (2001) Z&minist Studie® pgs 465-490 pg 473: Muller op cit n35 pg 103

852 (1) (a) GRA 2004

8 Ending at the date of the application. s2 (1)GBRA 2004

952 (1) (c) GRA 2004

effreys, SAnticlimax: A feminist perspective on the sexesblutionLondon, The Women’s Press, 1993 pg
177

2 |bid pg178

% Hines op cit n2 pg 94

% |dem
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The application must contain evidence from two roaldpractitioners, one of whom needs to
be a registered medical practitioner from withia field of gender dysphoria or a report from
a chartered psychologist in the field. The reportsst include details of the diagnosis of the
applicant’'s gender dysphorfa;and detail any treatment the applicant has undergcs
undergoing, or plans to undergo in order to motfifgir sexual characteristi The GRA
requires medical input, and requires explanatioewtinanssexual people have not undergone

surgery, indicating that though surgery is not el it is expected’

After a successful application the applicants bietistry entry will be amended, their status
as a mother or father will not be affected andrthights to succession under wills created
before their certificate will not be affect&dThe GRA does not require sterilisation, though
this has been required in other countries (e.g ekrand Sweden). The Act also states that
the fact that an applicant has changed their gemdiérnot prevent them from being

prosecuted for attempted or committed offences wihdsr old gendet®

Probert explains that the process for gender retogrhas become a medical one, rather
than a legal on&? Doctors have moved on from defining ‘natural’ séx,now involving

themselves in legislation for transsexual peopteb@rt points out that problems may arise if
transsexual people are not encouraged to undergersywhich is used as evidence of the

“applicant’s intention to live in the acquired gendintil death.*** Sandland states that the

%53 (2) (b) GRA 2004

%53 (3) GRA 2004

9" See further Gender Recognition Panel Guidaweey.grp.gov.uk(accessed 27/9/12)
% See further ss10, 12, 15 GRA 2004

% 59 GRA 2004

10 probert op cit n23 pg 46

11 |dem
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GRA demonstrates “the truism that any act of inclislso excludes™® The Act creates a

new binary- those who will cross and live as thguaed gender for life, and those who
won't; a divide between “conformity and devianc¢&This denial of access for some, means
that the law has still left some people ‘out of tbep’, but might also “allow real freedom, a
lived reality of the deconstruction of the dyaddeffamale, conformity/deviance, for others.
In ontological terms, the G.R.A. marks a new opssrad texture, a new fluidity, to the legal
construction of gender® The Act is representative of existing social ttéesi in that most
people live as either male or female, but the GRAld have been used to challenge this. The
Act is not retroactively applicable, because tos#owould effectively have declared the
relationships prior to gender certificates as same+elationships which enjoyed the legal

benefits of marriage.

Heterosexuality has been “constructed as a cohemantral, fixed and stable category; as
universal and monolithi¢®® and prior to the GRA, transsexual people posdteat to this.
Rather than change existing marriage law, Parlianohiose to create new ‘transsexual
specific’ legislation. The characteristics of lave anot appreciated by feminists and radical
feminists in particular. If law did not engage withale values of certainty, and the male
patriarchal gender binary, the life path for tramssl people would undoubtedly be simpler.
It is this drive for certainty, and insistence ugwnoffering differing rights to the two genders,
that has left us with a system (even after theothiction of the GRA) that still requires

gender to be registered at birth. The House of $ocdlls the assessment of gender

192 3andland op cit né pg 45

193 |bid pg 50

1% |bid pg 55

195 Richardson, D.Rethinking Sexualityondon, Sage Publications, 2000 pg 20

225



“essential”>’® This essential character, and desire for certdatyto the court irBellinger
concluding that to declare Mrs Bellinger a womarot\d necessitate giving the expressions
‘male’ and ‘female’... a novel, extended meanitgitta person may be born with one sex but

later become, or become regarded as, a persoe opfosite sex'®’

4.5: Socio-legal understandings of transsexuakssu

Legal understandings of transsexual bodies havegaddrom medico-legal arguments and
contemporary law reform in this area which “operat¢hin a frame established by the
imprint of sexual sciencé® It is this balance between law and medicine teatrs to be
engrained in the GRA. But, Hines argues that theAGRrovisions mark “a sea change in
socio-legal attitudes to gendéf? If the aim of transsexual people is recognitiord an
harmonisation of their gender and sex, then why Hhhe Ilaw not required
(physical/anatomical) harmonisation? The post-dperaranssexual has most effectively
tried to harmonise their sex and gender. Radigalrfists and others would question whether,
for example a MtF transsexual could truly underdttre world as a female? This relies on
some general accepted definition of the term ‘fempadnd implicitly claims a universal
understanding of the world by genetic femaleBéfiingers Court of Appeal hearing, it was
noted that “the words ‘male’ and ‘female’ are olmsty broader than ‘man’ and ‘woman’,
since they encompass the entire animal world. Anfangans, it includes those who are not

yet adults.*°

1% Bellinger v Bellingeop cit n46 at 19

7 1bid at 36

1% Sharpe, A.Transgender Jurisprudence: Dysphoric Bodies of iGwen, Routledge-Cavendish 2006, pg 17
199 Hines op cit n2 pg 90

108 v Bop cit n83 at 22
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The reliance upomHydée* historically excluded transsexuals from marridgeThis is an
unfortunate, and inaccurate reading of the lawxgsessed irHyde!'® The insistence of a
union between one man and one woman, was not fdaysen the biological, although this
was the legacy that this case produced, but rathera result of the courts insistence that a
marriage could only be between two people. The tcauas assessing the validity of a

polygamous marriage, not the gender of the parfibs. configuration of ‘one man and one

woman’ was about numbers, not gendéfs.

One cannot discuss the impact of the GRA withouhes@xamination of the conflicting
understandings and discourse surrounding sex amdegeThe GRA could be seen as a state
shift from sex to gender as the defining elementvben males and females, as there needs to
be no physical (biological) change as such, biteraan outward change. The categorisation
of transsexual people as suffering from gender liysp creates a biological explanation
which in itself “seek[s] to confirm a naturalisednéry gender system by constructing
transsexualism as an anomaly, that can be tregtetetical science™ The radical feminist
perspective deems sex an essence, but the meanihg @ssence, and the gender written
over this female body, is one which is defined triprchal society™® There are two

preeminent views of sex- the biological determimistv, and the social constructionist view.

M1 Hyde v. Hyde and Woodmang&866] LR 1 P&D 130

12 MCA 1973 s11 (c) states that a marriage is vottief parties to the marriage “are not respectivedye and
female”.

13 Hyde v. Hyde and Woodmansgecit n114

14 Fishbayn op cit n10 pg 415

15 Johnson op cit n6 pg 37

16 Eriksson, M., ‘Biologically similar and anatomibaldifferent? The one-sex model and the modern
sex/gender distinction’ (1998)Mordic Journal of Women’s Studiepgs 31-38 pg 32
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The biological determinist view “posits that sexbmlogical, and gender is an affect of
sex.”™" There is an acceptance here that human beingsahfawvelamental biological nature.
The courts have held BellingerandCorbettfor example, that with reference to the criteria
set out inCorbett one can never truly change ‘sex’. “the changebofly can never be
complete.™® The social constructionist view on the other hdpdsits that the meaning of
sex is historically and politically specific. Its eaning shifts across time and cultures
according to particular political impulseS-? In this way, there is no universal understanding
or meaning of sexCorbettdemonstrates the biological determinist approacih accepts the
notion that “destiny is determined by biology amdits refusal to recognise the social and

psychological aspects of sex as being materidig¢aletermination of sex?®

Fishbayn felt that th€orbettjudgement paints transsexual people as ‘pastiéh&utler too
has commented on transsexual people creating &lpasthe notion that they are trying to
copy or imitate the gender they acquire, whilsttisubuggesting that the imitation is not
believable'?? Corbettwas an expression of the judges discomfort at “Mrbett’s aesthetic
enterprise... [in] the commingling of male and féenelements in a single individudf® This
commingling fundamentally questions the notion sbential sexual identity and sexual
capability. Essential sexual identity is often dites a radical feminist characteristic, and |

now outline the uneasy relationship between raderainism and transsexual people.

17 Grenfell op cit n19 pg 68

18 A sentiment which is oft repeated in the case Beltinger v Bellingerop cit n46 at 8 and at 56

19 Grenfell op cit n19 pg 68

120 |bid pg 78

121 Fishbayn op cit n10 pg 42Corbett v Corbett (Otherwise Ashlay) cit n11 at 104

122 Bytler, J..Gender TroubléNew York, Routledge 1990; Butler, Bodies that Matter: On the discursive limits
of “sex” London, Routledge, 1993

123 Fishbayn op cit n10 pg 426
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4.6: Reconciling radical feminism with understamgimof transsexual issues

Transsexual people can be seen as separating degeader; “rather than biological ‘sex’

being the marker of identity, ‘gender’ recognizesttidentity is more fluidly experienced and
practised.*?* Under Beauvoir's understanding of sex and geridender was seen as subset
of sex: ‘sex’ defined the parameters, ‘gender’ vlas free play available within those
parameters™° Firestone also used a biologically determined tstdading of sex,

contending that procreation provides a naturallotoovomen’s equality, and outside factors
such as improved reproductive technologies are ateéa order to free women from this

oppressiort?® Gender is therefore reproduced, generationally.

Following this understanding of gender and sexté¢nes went through a time of being used
interchangeably, until the Butlerian constructidngender understandings. Butler created a
view (heavily influenced by Foucault) in which “séad increasingly come to be seen as a
subset of gender, with the body... produced by gextlideas and actor>” She argues that
second wave feminism served to make sex essestidlyiewed gender as constructed upon
this. She argues that sex and gender are bothlgdjnguistically constructed?® Chapter 1
outlined my unease with this construction of sea gander, so here | will only say that there
are clear physical and biological differences betwéhe accepted sexes- men and women.
Understandings of gender emerge from this diffezefi@r Beauvoir, this understanding is
historical in nature. From birth, the female bodyreated differently from the male, and as

such what it means to be a woman emerges, undeotistruct of a patriarchal society. We

124 Hines op cit n2 pg 90

125 3andland op cit n6é pg 47

126 Firestone, S.The Dialectic of Sex: The Case for Feminist Reiaiutondon, Women'’s Press; Grenfell op
cit n19 pg 91

27 sandland op cit n6 pg 47

128 Butler, Bodies that Matter: On the discursive limits of %8eop cit n125 pg 6
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are not born as ‘women’ but rather become (are jnadeh’?® A transsexual person can
undergo the surgical procedures that will allownthte look like the acquired gender, but the
process which begins at birth has not been préd¥fhis gender anxiety appears often in the
context of transsexualism, but not in comparabteations, for example where a 2year old
girl is in a coma and awakens at age 20. She tdohave missed the gender socialistion
which creates woman. Legally speaking, “gender seterbe the only paradigm of difference
within which ‘self is authoritatively permitted toe at odds with ‘body’**! In the context of
transsexualism, this probably has more to do wiatméphobic attitudes than those of sex and

gender:*

Butler argues that gender is performed in all aspeShe asks transsexual people to
demonstrate the effect of this performif§.Not only is this an unfair request, it also najvel

purports to demolish the gender binary. There sden® inconsistency between those who
argue that transsexual people wish to ‘effectivetgnsition from one gender to another,

whilst Califia for example, suggests that transs¢people,

129 De Beauvoir, S.The Second Se@949) Parshley, H (ed and trans) London, Vintat#97: &, Moi, T.
Simone de Beauvoir: The making of an intellectuaihanOxford, Blackwell, 1994

130 The judgement in Corbett in particular could berséo support this view. The judge concluded thas M
Corbett was passing as a woman more or less stigigsthe judge felt that sex, and gender are aeguat
birth, concluding that: “Her outward appearancdimst sight was convincingly feminine but on closemd
longer examination in the witness box it was mue$slso. The voice, manner, gestures and attitustzsrie
increasingly reminiscent of the accomplished femalpersonator.” Ormrod J. felt that Mrs Corbett waxt
effectively able to be a woman, because she hacd@et so since birth, and as such, her mannerigohs a
actions were deemed inauthentic by h®arbett v Corbett (Otherwise Ashlegp cit n11 at 104; Burstow, B.
Radical Feminist Therapy: Working in the Context\oflencelLondon, Sage, 1992 at pg 2; Klein, R. &
Hawthorne, S. ‘Reclaiming Sisterhood: Radical Fésnn as an Antidote to Theoretical and Embodied
Fragmentation of Women’ in Ang-Lygate, M., Corrd, & Henry, M.S (edspesperately Seeking Sisterhood:
Still Challenging & BuildingLondon, Taylor and Francis, 1997 pgs57-70

131 wilton, T., ‘Out/Performing Our Selves: Sex, Gendad Cartesian Dualism’ (2000)Sxualitie® pgs 237-
254 pg 242

132 Sharpe op cit n1

133 Butler Bodies that Matter: On the discursive limits of %8eop cit n122 pg 11
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direct their political efforts toward eliminatingpé notions of “men” and
“women,” rather than working to be perceived by tnamssexuals as a
member of either gender... [there has been] araser in the numbers of
people who label themselves as third-gender...iasidt on their right to
live without or outside of the gender categoriesattbur society has

attempted to make compulsory and univet3al.

Rather than breaking down gender, Butler's confian serves to add further categories to
our gender understandings. We would end up perhaths men, women (as other), and
transsexual (as a further other). Butler holds gjemider performatives seek to harmonise the
‘inside’ with the ‘outside’; a discourse created pgoovide the concept of a gender-core,
primarily to protect heterosexuality. Radical femia would however suggest that gender
stereotypes start from birth when male and femalads are treated differently. As such, in
later life to try and claim a gender change, isompatible with radical feminist
understandings even though transsexuals may ahgiti¢hieir early gender socialisation is a
coerced gender performance which they feel thely Radical feminists take issue with
Butler’'s work as it flies to such abstract heigthtat it produces further theoretical questions
that never seem to be adequately answered in ahaayeels like it refers to women on the
ground, and their everyday experient&sButler's insistence upon differentiating herself
from the biological determinism found in radicahii@ism results in an intruiging discussion

about power, but does not clearly conclude whyetlzee two sexe’s®

1% califia, P.,Sex Changes: Transgender Polit{@” ed) San Fransisco, Cleis Press, 2003 pg 245
135 Moi, T., What is a Woman2999, Oxford, Oxford University Press; Grenfell@pn19
136 Moi idem: ButlerBodies that Matter: On the discursive limits of %8eop cit n122
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Sandland argues that the GRA is the institutionibs of the Butlerian view, whereas
Fishbayn argues that the GRA allows for gendersttimm but “conceptualizes transsexuality
and intersexuality as pathological and repudiakes gerformative nature of gender?” |
agree with Sandland’s analysis and take issueseitieral parts of the legislation enacted, not
least perhaps that the GRA serves to reinforcerdmbemativity, and does not seem to

address all the issues that transsexual peopleierpe.

The Butlerian approach is most clearly seen inl3%SRA which reads:

Where a full gender recognition certificate is sduto a person, the
person’s gender becomes for all purposes the adjgender (so that, if the
acquired gender is the male gender, the persor’semmes that of a man
and, if it is the female gender, the person’s sexomes that of a
woman)*3®

In this way, gender becomes the key dynamic, and lsomes a by-product. The
transsexual person is expected to now effectivprform’ the new sex’s characteristics.
Feminist theory in general and radical feminisbttyan particular has accepted that gender is
understood as the social meaning attached to sadic& feminism tries to separate this
‘female’ gender role that is attached to the fenteidy. Butler on the other hand states that
this does not go far enough, and feels that sewedeb are created through discourse. The
existence of transsexual individuals, for her,\aicdhe discourse to shift and change, as we

learn gender, and the very existence of transseemble can teach us new things. As it is,

137 Fishbayn op cit n10 pg 415
13859 (1) GRA 2004
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we are aspiring to idealised forms of ‘male’ areimiale’ that Butler feels we cannot achieve.
As Johnson explains, “this ideal is maintained tigio the reiteration and embodiment of

gender norms cemented together by heterosexudiity.”

Even if one accepts that gender is performedCibmbdettjudgement is still none the clearer.
Although the court found Mrs Corbett’s genitalimked female, and would probably allow
penetration (not constituting consummation), theurt found in other areas that she was
perhaps not female enough, making assessment afdmemerisms and make-up. In fact, Mrs
Corbett is one transsexual woman that has alwagsepaextremely well, and so Ormrod’s
comments suggest anxiety precisely because off#luits and his imagined proximity to

homosexuality. Moi uses this example to show thaiinclude that everyone who ‘performs’

femininity is a woman,

is to blur the difference between a woman who pergofemininity, a man
(drag artist or cross-dresser) who does it, andaassexual who has
changed his or her body in order to achieve a mooavincing
‘performance’. Is the ‘gender’ performed really tekeme in each case?
Even if we assume that these three people all perfine same script
(which is by no means a foregone conclusion), @oddferent body really

make no difference at all as to the effect of tafgrmance®®

Moi contends that someone who undergoes surgeryiignates a greater commitment to a

convincing ‘gender performance’. Under Butler’'s wortion, if all of our claims to be male

139 Johnson op cit n6 pg 36
140 Moi op cit n135 pg 94
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or female “are a fiction, it can be argued thahs$seexuals are embroiled in much the same
process of attaining a ‘sex’ as non-transsexuAfsl’cannot agree. Contrary to Califia, both
the law and most transsexual people do not wisthtdlenge understandings of male and
female’*? Instead, for many it is a change from one gendethé other. It is not about
creating a third gender, or challenging understagsfi*® It is about living in their true
gender; living their lives in a way that is truett@mselves. Butler fails to acknowledge the
limitations of the body, and further relies heavilpon a community who already have
enough issues to endeavour with- surgery, famikdhtionships, societal reactions, legal
requirements, to name a few- to also impact, chgéeand change the existing gender binary,

when so few of us, who do not have these additimsalks do not bother to do so.

It has been argued that the GRA and the possibdityre-assignment surgery allow
transsexual people the opportunity to be ‘wholeinforcing the idea that there must be
uniformity or cohesion between the external anditibernal. This flies in the face of radical
feminist understandings, which try to distance fémaale body from ideas of femininity for
example. The external body determines how womartrea¢ed from birth, yet the GRA does
not require the external body to necessarily matoht is felt inside. It is within transsexual
issues that “gender identity... is understood ablstand the body as more mobile: the body

should correspond to the inner sense, the senbeim§ woman or man. The body is to be

141 Johnson op cit n6 pg 36

142 Moi op cit n135 pg 91. Bornstein argues for hghtito be recognised as a transsexual woman, rethar
just a woman. Transgender people are encourageedte a ‘past’ for themselves and she arguesrisiatad of
joining the ‘gender cult’” which supposes, and etdsr heterosexuality, one can simply be defined as
transgenderwww.mental-backup.de/content/PDF/tiresias.PDKate Bornstein: A Transgender Transsexual
Postmodern Tiresias’ (accessed 16/4/11). Jeffrayticises Bornstein’s idea, for the very concept of
‘transgender’ means gender must exist in ordeofigrto be able to transition from one to the otheffreys, S.
‘Heterosexuality and the desire for gender’ in Riatson, D. (ed)Theorising HeterosexualitBuckingham,
Open University Press, 1998 pgs 75-91 at pgs 84-88

143 Sharpe states that incorporating “a third terrgemder position has consistently been renderedhasivable
within legal discourse.” Sharpe op cit n1 pg 60b&m, R., ‘A Mere Switch or a Fundamental Change?
Theorizing Transgender Marriage’ (2007)22patial pgs 58-70 at 62
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modified, not vice-versa:** Radical feminists accept the possibility, and e
knowledge available to now adapt physical appeaahat feel that the internalisation of

gender which begins at birth has not been compledgranssexual person.

Butler’s view of the role of discourse does nobailmost women who are not transsexual to
ever escape the discourse that shapes them. Rddioatism however allows for the
prospect that some women can escape ideas of fatyiand female roles. This is through a
spectrum ranging from consciousness raising, tarsép living from men. Fishbayn claims
that when you vievCorbettand Butler together, “it is precisely becauseiphstcan have the
effect of subverting the fixed binary frame of gendhat theCorbettjudgement sought to
contain situations in which it occurs. The binamyage is not displaced by the transsexual,
but its purported naturalness is underminéd.Effectively, Butler is saying that the
existence of transsexuals challenges the gendaryhiwhilst radical feminists would argue
that not only can people not truly change from geader to the other, but that that is the

ambition of most transsexual people; not to try erste a challenge, but to fit'iff.

There is a strand within radical feminism whichyegi its preference for difference over
equality, is hostile to MtF transsexual women. Ragchand Jeffreys for example are hostile
to MtF lesbians in particular. Both have arguedt threen cannot overcome patriarchal
privilege, nor can they overcome their male viewwoimen, and Raymond has further argued

that ‘sex-change’ in relation to women is anothayvior men to remove the inherent power

144 Eriksson op cit n116 pg 36

145 Fishbayn op cit n10 pg 427

146 Fishbayn states that some transsexual commentaterpret transsexualism as an example of gender’s
fluidity. Conversely, she explains that some trarsals are offended when it is suggested that @ineylaying
with gender norms rather than expressing theimgisdgender identity. Idem.
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of female biology**” Both conclude that “transsexualism is not consométh lesbianism or
women’s liberation**® and that transsexualism has developed as a rekilte limiting

gender roles that exist under male supremacy.

Califia is particularly critical of Raymond’s radicfeminist work. Califia states that as a
genetic woman, Raymond does not make space fossganal women in lesbian-feminist
media, and only genetic women, “who were adamapoiposed to the inclusion of
transsexual women, and indeed, did not see thewoasen, lesbians or feminist§! were
provided the space to talk about transsexual woi@elifia concludes that the usual home of
radical feminism, as an extreme left political monat, is abandoned when transsexual
issues are discussed, and radical feminists sétoape in the extreme right with the New
Christian Right->® This comparison is particularly troubling to aheist, but | concede the
sentiment of Califia’s point, if not perhaps thenclusion he comes to. Radical feminists are
almost militant in their beliefs for furthering wam's issues, and | cannot purport to always
agree with the ideas expressed, yet there arefgarypeople who could say that they agree
with every part of the spectrum of their choserotiie Califia’s analysis demonstrates the
difficulties faced in writing about the subject,eevwhen writing from within the transsexual
community, having been born female, and now livesga man. Whilst asking society and
Raymond in particular to accept and embrace Mtiv@sen, in his book, Califia refers to

himself still as a woman when he feels it will shii point bettet>*

147 Taitz op cit n14: Raymond, The Transsexual Empire: The Making of the She-Niger York, Teachers
College Press, 1994
148 jeffreys op cit n91 pg 176
149 Califia op cit n134 pg 86
130 |bid pgs 89-91; Jeffreys op cit n91 pg 166
151 Califia ibid pg 94
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Califia suggests that transsexual people will otedhdoctors what they need to, in order to
obtain the treatment they desire/need. Raymondahgised that in so doing, transsexual
people have entrenched idealised forms of mastylori femininity!*? Her research found
transsexual women who said they would ensure timat thildren would learn existing

gender roles. Califia stated that transsexual wonasme tosay this, in order to be allowed to

adopt or raise children.

Radical feminist theory has posited that transsexople are homosexuals who are
uncomfortable with their sexuality, and wish toateea heterosexual realiy? though there

IS no conclusive research to demonstrate how mearyssexuals engage in homosexual
relationships in their acquired gender. It seemssimplistic and somewhat insulting to claim

that the two are automatically linked, but thisoigside the scope of this research. Jeffreys

and Raymond have shown that;

Nothing upsets the underpinnings of feminist fundatalism more than
the existence of transsexuals. A being with ma®mlesomes, a female
appearance, a feminist consciousness, and a lesleiatity explodes all of
their assumptions about the villainy of men. Andnsone with female
chromosomes who lives as a man strikes at the béane notion that alll
women are sisters, potential feminists, naturaliesll against the

aforementioned villainy®*

152 Raymond op cit n147 at 91-98
133 Jeffreys op cit n91 pg 182
154 Califia op cit n134 pgs 91-92
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| find it disappointing that radical feminism hastradically’ suggested that the existence of
transsexuals, rather than threatening feminingyndnstrates that patriarchal insistence upon
sex as biological reinforces heteronormativity.nderstand Sandland’s argument that this
narrow stream of radical feminism is caught byaten argument. Transsexualism can be
seen as the search for an essence- “to know tleaisomhat one is not®? In insisting upon
gender as an essence, Jeffreys argues that a maotcdenow through some psychic
projection, what it means to be a woman. The tenssd feels his or her essence is out of

step with their body- but Jeffreys reads a MtF $smxuals essence as mafe.

Radical feminism protects and reinforces the existgender binary in discussions of
transsexuals. One would expect this theory to plasiugh current understandings of gender,
and promote and support the dismantling of therginawould expect something close to
Derrida’s understanding of transsexuals as a désta force which impacts upon the
gender binary “resisting and disorganising it, with ever constituting a third term®” |
would not go so far as to argue that the GRA hlasvad for this, nor would | argue that the
GRA allows us to categorise gender as self-expras3inhose who are diagnosed with gender
dysphoria, are required to identify themselves has dpposite sex, in order to gain legal
158

recognition.” This is not to be read as an insistence upon dextusl people erasing the

gender binary, but rather that their very existestoauld begin to do so.

Radical feminism contends that sex is the primaay we create our identity, and the way in

which society divides us. Radical feminists do met too engrossed in a sex/gender

1% sandland op cit né pg 63
1%6 jeffreys op cit n91
5" Derrida, J.PositionsChicago, Chicago University Press, IL 1981 pg 43
1%85andland argues the GRA has allowed a move toyte in which gender is meaningless: Sandlandibp ¢
né pg 64
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distinction, but rather argue that both are sogia@bnstructed, resulting in differential
treatment/experience from birth as a consequengmawiarchy. However radical feminism
does not believe that all women will blindly becometims’. The very fact that radical
feminist writers such as Daly, Beauvoir and MacKinitan emerge, shows that patriarchy is

perhaps not all consuming.

The penchant for biological determination some fedbund in radical feminism creates an
undeniable anxiety amongst radical feminists whenomes to discussing the impact of
transsexual people upon gender and sexuality isMetshis reluctance does not extend to
people who want plastic surgery for their nosegasts, buttocks etc. The reluctance to
accept surgically created/altered sexual organkidmiseen as reluctance to amend existing

social hierarchies;

...women should not be passing as men becausewbely be usurping
power to which they are not entitled and men shadd be passing as
women because they are thereby surrendering mesleof which they
should not lightly dispose. Surgical alteration bbéth primary and
secondary sex characteristics are viewed as fraugihtmeaning that does

not attach to the surgical alteration of other bpdgts*®

The disposal of a surgical/hormonal requirement dnadrefusal to incorporate ‘brain sex’
into the GRA is perhaps recognition that the extdrgurgery undergone is not an adequate

measure of a persons’ transsexualism. A transsgarabn who has not undergone surgery,

139 Fishbayn op cit n10 pg 440
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for whatever reason, will still view themselvesaaranssexual person. The feminist mantra
“the personal is political®® does not translate here for there are a great rrangsexual
people who do not wish to make gender understasdpuajitical. Where now for the
relationship between feminism and transsexualisphsbn explains that transsexual studies
could move away from feminist theory and furthdaoiits own arena, but concludes that in
fact “mutual recognition and collaboration mighbpe a more theoretically productive and

politically effective philosophy®*

Beauvoir's concept of women as ‘Other’ leads onask ‘why have men behaved like this?’
What have cases such 8ellinger, and Corbett secured for men? How has the GRA
benefitted men? The answer seems to be a continuaitiheteronormativity. Moi produces a
theoretical understanding that effectively remoyesformance and biology from the
equation when trying to determine whether or nobhassexual person has become their new

gender;

All that is required is that we deny that biologygnds social norms. It is
neither politically reactionary nor philosophicallgconsistent to believe
both that a male-to-female transsexual remainsokdical maleand that

this is no reason to deny ‘him’ the legal right te reclassified as a

woman?6?

180 3ohnson op cit n6 pg 38
181 1dem
162 Moi op cit n135 pg 94
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In this way, we would be rid of social gender norausd would further enhance and realise
Beauvoir's emphasis upon men and women’s freedonddfine their own sex. She
emphasises the fact that sex is defined by therQOdébave cannot necessarily define our own

sex in abstraction.

Robson states, “as a matter of reform, it may hmedient to argue for the recognition of
transgender marriages, but as a matter of criticahge, the argument failt>® Rather, one
needs to analyse how and where we have used segemu®r in society, particularly to
discriminate. | believe that one can accept difieee that men and women are different- but
this difference does not need to be a relationshiggominance/subordination. In the context
of this thesis, | show that consummation is a leggrenchment of patriarchy, domination
and subordination. In removing consummation, angehdly removing marriage, the
importance of sex and gender will become mute.ightihg for transsexual marriage, we
entrench the heterosexual, patriarchal, dominadmtislinate nature of marriage, even if the
gender understandings have changed. Thstitution itself creates these limiting
characteristics. In fighting for transsexual mageial like Robson, “am worried that only a

few of the characters will be switched. And thathiteg fundamental will be altered®

In arguing for the removal of marriage, and by agten gender, anyone who feels their body
does not fit who they are does not have to conisthesr argument in a way which labels
them ‘ill’ or requires them to create a kind of pese that they believe represents the gender
they wish to be. Taking radical feminism to itsited conclusion- that patriarchy determines

women as other- leaves me open to a plethora ofswayexplain transsexual issues.

183 Robson op cit 143 pg 65-66
184 |bid pg 66
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However, transsexual people, especially prior ® @RA, shared the fact of ‘otherness’ in
that men who wanted to become women were not de&ea@dmen by the ‘real’ men, and
women who wanted to become men would never be’ ‘meah. If we can work backwards
from a position of highlighting the disservice thgender and sex do in terms of

consummation and marriage, then we can removeal#zeaf a ‘real/perfect’ man/woman.

4.7: The impact upon the consummation debate

Prior to the GRA and M(SSC)A, no amount of surgepuld allow a transsexual person to
claim that they should be allowed to marry as theye of the wrong gender, and held
incapable of the consummation act. The insistenmmn e male/female gender binary has
meant that transsexual people have had to leghinge from one gender to the other. The
2004 Act has continued to perpetuate a binary systegender, “by instigating a system to
formally ‘recognise’ only men and or womelf> Medicalised understandings of gender
serve to present it as static- “bodily, psychicallyd temporally**® The insistence upon a

binary understanding of sexuality and gender isdwer confused by transsexual sexualities

and intimacies.

In the case o€orbett Ormrod J. noted that if for a moment one held Mes Corbett was a
woman, she would still be incapable of ordinary aachplete consummation as, “when such
a cavity has been constructed in a male, the diffex between sexual intercourse using it
and anal or intra-crural intercourse is... to besueed in centimetre$®” Sharpe argued that

in juxtaposing her “vagina with the practice of kimdercourse, the judgement brings into

185 sandland op cit n6 pg 43
1% Hines op cit n2 pg 94
167 Corbett v Corbett (Otherwise Ashlay cit n11 at 107
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view the homosexual body and its assumed practié&sThis propensity to analogise
homosexuality and transsexualism is a theme thas rihrough much case law and
surrounding literature. Also, this ignores the diemi ofS.Y v S.¥°° and Ormrod J. justifies
this by stating that the comments on this issu@an case should be regarded as obiter. In the
case ofS.Y v S.Ythe court found that a constructed vagina- be hblly or partially
constructed- would still allow for vera copdif.The judgement stated that the arguments put
forward inD-e v A-gwere so constructed because the judgement was giva time where
one could not contemplate surgical interventiorctorect’ any defects. For consummation
purposes, this case is troubling because therdaggya focus upon the sexual ‘satisfaction’
that will be achieved, or not, through an artifictagina. However the case law shows that
sexual satisfaction is not necessary for consunamaiihe wife inS.Y v S.Yhad a vagina,
which was not at a depth that would achieve fullgigation. The case seems to indicate that
the vagina should be big enough for a man, antdurthe judges make a point to discuss the
husbands sexual satisfaction but to not discussekeal satisfaction of the woman who has

to undergo the operatidft

Jeffreys describes the importance of female sesa@faction as innately intertwined with

men’s. She explains that,

in the twentieth century operations are carriedayutvomen in the US and
in Britain to make women’s vaginas fit their hussnpenises, and to

move their clitorises nearer their vaginas on theugds that this would

188 Sharpe op cit n69 pg 26: Taitz op cit n53 pg 146
195.Y v S.Y (Orse.Wop cit n44

701pid at 46

" bid at 60
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make them more likely to experience pleasure whils¢ husband

experienced his owH?

The excessive discussion within case law aboutralaind constructed vaginas hides the
greater issue that even biological women are afjettieir biology for male satisfactidf® A

second worry that emerges from the dict&ofbettis the court’s view that,

sex is clearly an essential determinant of theticelahip called marriage
because it is and always has been recognised asntba of man and
woman. It is the institution on which the family bsiilt, and in which the
capacity for natural hetero-sexual intercourseniessential element. It has,
of course, many other characteristics, of which ganmonship and mutual
support is an important one, but the charactesisticich distinguish it from

all other relationships can only be met by two pessof opposite seX*

Though the law has changed in this area culmindtinthe GRA, it is not convincing to
argue that marriage should not change because lsogesimply ‘is'*” It is likewise
unconvincing to argue that marriage just ‘is’ tieéationship upon which the family is built.
The GRA implies that sexuality and gender are h#ddc“so that sexuality transitions
alongside gender to denote either same-sex ordsetaral desire and practicE€® Hines

argues that this insistence upon a gender binargngc, given that the GRA is supposed to

172 Jeffreys, S.The Sexuality Debaténdon, Routledge & Kegan Paul, 1987 pg 2

173 See for example the debate emerging from the ptamu of ‘virginity cream’ to tighten the vagina:
http://www.bbc.co.uk/news/world-asia-india-19353Fa8cessed 26/9/12)

74 Corbett v Corbett (Otherwise Ashlay cit n11 at 105-106

175 See further: Diduck & Kaganas op cit n39 pg 48

7% Hines op cit n2 pg 94

244



be addressing the rights of transsexual pebplalthough the ‘gender’ element has been
privileged in both medicine and law, its main imoice arises within the sexual and legal
relationships it allows us to create. It is forstlieason that such complicated transsexual

legislation has been enacted; allowing the institubf marriage to remain intact.

Consummations requirement of “ordinary and compléketerosexual intercourse means
there must be erection of the penis and penetrafidhe vagina for a reasonable amount of
time. Neither the husband nor the wife has to aghargasm, and infertility is also irrelevant.
Fundamentally, there has to be a man and womarhat® the respective necessary physical
attributes. Probert argues that this serves to thabrequirement of consummation of any
purpose, whether sex is regarded as either a nuitfocreation or of recreation’™ and a
transsexual person’s (heterosexual) marriage cteldchallenged on the basis of non-
consummation. Any petition for nullity founded upangender reassignment that pre-dates
the marriage will fail unless the petitioner caoy® to the court that they were ignorant of

the gender reassignment at the date of their cergnid

The consummation requirement could be seen to hawery narrow purview in regards to
transsexual intimacies. Hines contends that masissexual people stay with their existing
partners->® and so the consummation requirement would onlyyaippa few instances. This

would be the case where a man, who transitionsantgally recognised woman is with a
male partner, or when a woman who is transitionimg a man is with a female partner.

These couples could then fall prey to a consummatiequirement, but no surgical

Y7 1dem

178 probert op cit n23 pg 48
" MCA 1973 513
'8 Hines op cit n2 pg 93-94; The Home Office ‘Repafrthe Interdepartmental Working Group on Transséxu
People’ op cit n8.
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requirement. The GRA fails to update the MCA 193 altow for this anomaly, and the GRA
has not effectively dispelled the importance ofldgecal sex within marriage. As a result,
although to date there have been no reported gasss2004 legislation, in which a
transsexual person has had their marriage nulldigglto incapacity to consummate, this is a
very real legal possibility (provided that the obawas sincere). In reality, if the non-
transsexual partner is aware of the gender hishany s/he may be barred from relying on the
non-consummation ground for nullity proceedin@sif they were not aware then they could

exit the relationship on the basis of non-disclesefrgender history.

Medical understandings of consummation have noh lz@lressed in the same way within
discussions of transsexual people. The medicalsféas instead been upon psychological
factors, and that which is hidden- the sexual osgaare rendered irrelevant. This is an
instance in which state strategy “operationali$esuview that ‘gender’ is the government of
minds not bodies'®? Sandland argues that this creates a dichotomyeeetithe public and

private;

The G.R.A. is concerned with a public politics bketpresentational, the
proper appearance of the gendered body, whichgranky in that which is
on public display, the various visible signs andi¢ators of gender identity

that figure the interaction of gendered individififs

181 MCA 1973 s13. Probert, R. ‘How Would Corbett v Beit be Decided Today?’ (2005) 8amily Lawpgs
382-385 at pg 382

182 sandland op cit n6 pg 52

183 1dem
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It is not clear how someone lives effectively i thcquired gender. | argue that this exerts
ubconscious pressure upon transsexual people tergmdor try to undergo potentially
unavailable, painful and expensive surgery, or lwretreatment. Sharpe further states that,
“while on its face the Act does not require appitsato undergo surgery of any kind, it is

clearly the expectation of the government that eyrgvill occur,™®*

as surgery is deemed
the logical, medical end of the transsexual journByis is evident in the requirement to
change gender for life, as the law is troubled hy prospect of those who may choose to

transition back.

The GRA was based upon preservation of our hetewasemarriage understandings.
Whether or not a transsexual person can physicdlsummate the marriage has been
deemed of lesser importance than aéppearancehat the marriage can be consummatad,
like in the case 08.Y v S.}® where the court still took account of the appeeeaof the
wife’s external genitalia, in order to be sure thahgs ‘looked’ as they should. Thorpe LJ
stated that the analysis providedGorbett the basis for the appearance of heterosexuality-
should be questioned because of new social andcaiqublicy’®” Thorpe LJ stated that we
should embrace complexity, rather than insist upoperficial understandings, and accept
that “within any marriage there may be physicakdex on either or both sides that require
acknowledgement and accommodation in the sexuatioebhip of the parties® The

requirement for consummation (or the appearanadé tias resulted in the requirement for

184 Sharpe op cit nl pg 71

185 Although inBellinger, the judges acknowledged that however extensivelgrereassignment surgery may
be, it “cannot supply all the equipment that wobkl needed for the patient to play the part whiehgéx to
which he or she wishes to belong normally playisawming children,” again corresponding heterosegealwith
child bearing, despite the fact that a marriage banconsummated even when there is no possibifity o
conception through infertility, or contraceptivesuBellinger v Bellingeiop cit n46 at 57

1865.Y v S.Y (Orse.Wop cit n44 at 38

878 v Bop cit n83 at 113. He outlines these extensiveicakdnd social changes at 155-157.

188 bid at 130
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gender. If the law removed the capability or neitgdsr consummation, then gender would
not matter to institution¥° Thorpe LJ further held that “spectral difficultiase manageable
and acceptable if the right is confined by a cardion of section 11(c) to cases of fully
achieved post-operative transsexuafS® ¢oncluding that an invisible factor (chromosomes)
should not be the deciding factor for gender, amttier reference should be given to the
gender of the persoat the date of the marriag&he union of marriage is used to seek to
“embody... an essentialist conjunction of genitalsch then functions as the determinant of
whether or not a marriage is to be possible betweenindividuals.*** The omission of a
surgical and hormonal requirement in the GRA sert@sundermine this existing

understanding of heterosexual marriage.

Rather than focusing upon consummation as a féatorullifying a marriage, the focus has
shifted when it comes to transsexual issues. Agpensay seek to annul the marriage on the
basis of not knowing that their partner was presipwf another gendéf? It is not about the
physical capability of the partners, but rather tlb@esty of one partner disclosing their past.
Honoré states that this need for honesty does xtené to straight couples where “neither
husband nor wife is bound to come to marriage girviand neither is bound to disclose to the
other before or after marriage his or her sexuaegence, if any, before marriagé® |If
transsexual people undergo transition as a waynéble expression of their true gender

identity, then why should they have to discloseirthpior, false identity? There is an

189 Fisybayn states that Parliament’s response tgeneer trouble of English law prior to the GRA was to
amend or abolish gender criteria for marriage, toudesign a way to allow transgender people in® th
heterosexual paradigm: Fishbayn op cit n10 at 433

0B v Bop cit n83 at 152

1 Collier op cit n26 pg 149

192 Sharpe op cit n1 pg 74

19 Honoré, T.Sex LawLondon, Duckworth 1978 pg 15; Fausto-Sterling, Phe Five Sexes: Why Male and
Female Are Not Enough’ (1993) March/Apfihe Scienceggs 20-25 pg 23
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assumption that the transsexual person is a fragdstsexual deviant that is trying to trick
potential future partners into homosexual relatidtes Sharpe, the availability of annulment
on this basis has a clear implication; that an scidsed gender history is a deep breach of
trust, possibly resulting in an unknown homosexaradounter, and the risk of this is worthy

of ‘institutionalised outing®®* Sharpe summarises:

Through the issue of non-disclosure of gender histwe glimpse that an
ostensible commitment of the law to present sulgiaa/or psychological
realities is rendered inauthentic. For in this eaftlegal concern over non-
disclosure serves only to reinscribe the ‘truth’tloé past and the past as

‘truth’. 1%°

It is this ‘truth’ that radical feminists have alseized upon, not as a way to entrench
discrimination, but to try and protect women frorfugher set back. Much has been said of
feminism’s understanding and acceptance of transdgeople. But if we recognise that law
is mostly reflective of male views, the focus negéaldie upon how men conceive of these
transsexual bodies. The amount of male socio-leggdarch in this area does not begin to
compare to the amount of research in other gerederadity areas such as domestic violence
or rape. Could one conclude that men who wish toime& women are not seen as true men?
And that as such they should be confined to thekareamotional, irrational sex? If this is
the case, what then of the woman who wishes toegetndnsition to become a man? Little
evidence exists (even within feminist writings) tashow this person will be received by

other men.

1% Sharpe op cit n1 pgs76-81
195 |bid pg 81
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Marriages entered into after the receipt of adelhder certificate are to be given the ‘respect’
marriage deserves, as they conform to heteronorenateals to have a man and a woman.
Sharpe argues that the need for consummation gedep any discussion of heterosexual
intercourse, yet non-consummation makes a marfiagdable’ not ‘void’. It is only when
the parties elect to part that the consummatiomete becomes important: “thus if, for
example, a (male-to-female) transgender woman weitee considered female in law, the
rules of consummation would not affect her ability enter and remain in a lawful
marriage.*® In this way, Sharpe argues that consummation d@fnet enough to locate the
MtF transsexual woman outside marriage. As disclssges the honesty (or not) of the
transsexual partner which is under scrutiny. Itlddue argued that whilst on face value a
transsexual person is not always capable of constiom if their partner is aware, and leads
them to think it will not be used against them earée of nullity will not be made. However,
this puts unfair duress on a transsexual persoreveal their ‘true’ identity based on

biological understandings of s&X.

4.8: Conclusions

The GRA recognises and medically pathologies’ thistence of transsexual people. It has
created consistency in a state which allowed ferttbatment of gender dysphoria through
the health service, but no legal recognition foe final result. The involvement of the
medical profession serves to render gender transiis a medical solution, offering

transsexual people an “end to their exile fromrtheie home in the heterosexual binary

1% Sharpe op cit n108 pg 92
197 Sharpe op cit n1
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paradigm.*®® In not requiring surgery, the GRA has reinforceé public/private divide;
requiring the person to publicly appear to be & #tquired gender, but does not concern
itself with whether the person can sexually funtts such. It seems that transsexual reform
jurisprudence, whilst purporting to provide legelief to transsexual people, has in fact been
“animated by the twin desires of reproducing thedge order and insulating marriage from
the stain of homosexuality® It would have been more practical to remove s1MEA
1973 rather than go through the lengthy proces®naicting legislation specifically for

transsexual people.

It has been shown that transsexual people do natosnfortably within radical feminist
understandings of sex and gender. As regards conation, whilst the GRA'’s silence on the
issue could be taken to demonstrate a ‘moving b@#yloom the consummation requirement,
it in fact reinforces the requirement by failingreamove it. If the transsexual partner has not
undergone surgical reassignment, and hidden trest fiom their spouse, their marriage
remains liable to falling foul to non-consummatidegislation, again reinforcing the

consummation requirement within heterosexual mgeria

198 Fishbayn op cit n10 pg 441
199 Sharpe op cit n1 pg 60
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FIVE

THE IMPACT OF CIVIL PARTNERSHIP AND SAME SEX

MARRIAGE UPON CONSUMMATION

This chapter explores the complex relationship sw®elegally created to address same-sex
couples, and how these developments effect constioom@hese legislative developments
are the CPA (the first legally recognised relatlopsstatus for same-sex couples, intended to

work in tandem with the GRA, and the recently enacted M(SSC)A.

In 2005 Peter Tatchell commented that the enactwietite CPA marked “the first time in
modern British legal history, [in which]...insteadl repealing discrimination parliament has
reinforced and extended #t."This chapter analyses arguments which claim tlwit c
partnership was gay marriage in all but name, 8ess the role of consummation in this
‘marriage-like’ institution. | address the omissioha consummation requirement from the
CPA, and focus on the impact of feminist theorythis area, and the insistence upon
heterosexuality, conjugality and concepts of ‘rotr@rove within relationship law in the
U.K. Finally, I examine the omission of consummatio the M(SSC)A and other legal and
political developments challenging civil partnegslaind marriage. The M(SSC)A is a very

recent development, and as such, the Chapter foguszlominantly on the established

! Fishbayn, L., “Not quite one gender or the othéfarriage law and the containment of gender treliblthe
United Kingdom’ (2006-2007) 13ournal of Gender, Social Policy & the Lé&wpgs 413-441 pg 433; Hines, S.,
‘A pathway to diversity?: human rights, citizenskgipd the politics of transgender’ (2009) Cbntemporary
Politics 1 pgs 87-102, at pg 93

2 Tatchell, P ‘Civil partnerships are divorced from reality’
www.qguardian.co.uk/world/2005/dec/19/gayrights. piaxyyourwedding/prinfaccessed 10/11/2010)
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institution of civil partnership. My conclusions dhe M(SSC)A are only initial remarks,

based on Hansard debates, but without the berefityocase law about the Act.

The CPA did not include a consummation requiremieéntill be shown that the government
felt that “adultery and consummation are definedhleyerosexual intercourse; lesbians and
gay men do not have heterosexual intercourse, fthereCivil Partners cannot commit
adultery or consummate their relationshipdhese conversations also took place around the
enactment of the M(SSC)A, and consummation andtegulere again omitted. The
previous chapter demonstrated the inconsistencydemanding consummation within
marriage whilst allowing people to legally (thougbt necessarily physically) change their
gender and enter a marriage union physically inglgpaf consummation. On face value this
could be seen as a challenge to the consummatireenent by suggesting consummation
may no longer be necessary, yet heterosexual rgasgriare still voidable if they have not
been consummated. The omission of consummation frmh partnership and same-sex
marriage can only be seen as a superficial chaléagconsummation and the preferential
treatment of conjugal relationships. The omissidnconsummation serves to further
emphasise the primacy of the conjugal marital urdsrthe relationship to aspire to, rather

than demonstrate a time in which we have movedobdyonsummation’.

3 Beresford, S. & Falkus, C. ‘Abolishing MarriageatCCivil Partnership Cover it?’ (2009) @verpool Law
Reviewpgs 1-12 pg 8; Bamforth, N. “The benefits of niage in all but name’? Same sex couples and thi¢ Civ
Partnership Act 2004’ (2007) Xehild and Family Law Quarterl® pgs 133-160 pg 137
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5.1: ‘Welcome to segregation, UK-styleDevelopment of civil partnerships in English law

Gay men and lesbians have historically suffereanfiecond class status in British law.
There was legislative silence in issues of samerséationships, and criminalisation of
(male) homosexual acts. The Courts took the featjl the enactment of the CPA, which
provided the first legally recognised relationstiptween people of the same sex. The
relationship is formed through the signing of ailgpartnership document in the presence of
witnesses and a registrar. The ceremony for thargigshould have no religious elements,
and should not be undertaken in a religious buildisignifying the political power that some
religious institutions still have. Conway statedittlat the time, “objections from religious
groupings influenced the political decision to met same sex couples from having a
marriage. However, wide amending of legislatiomnsured that the effect of a civil
partnership is to endow on the participants theeséggal status as spousésThis new
relationship form was not extended to include peaglthe opposite sex, as it was felt that

marriage already fulfilled their relationship reggments.

There are several differences between civil pastripr and heterosexual marriage (the
institution it was supposedly mirroring), but foietpurposes of this thesis, the key difference

between the two relationship forms is that sexatVily is not a factor in civil partnerships.

* Tatchell, P op cit n2
® Fitzpatrick v. Sterling Housing Associati¢000] 2 FLR 27 Ghaidan v. Godin-Mendoz@004] UKHL 30;
Barker, N., ‘For Better or For Worse? The Civil tha@rship Bill [HL] 2004’ (2004) 26Journal of Social
Welfare and Family La8 pgs 313-324 at 313
® CPA 2004 s2. Th&quality Act 2010s202 now allows for civil partnership registrasoto take place on
religious premises, on a voluntary basis rathem tfemanding it of all religious premises.
" Conway, H.L.Family Law(2" ed) Oxford Hodder Education, 2007 pg 14
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Consummation is not required to seal the ufliamd further, adultery is not a basis upon
which the relationship can be legally ende@he Act therefore served to de-sexualise
homosexual relationship8.Monogamy is required and a person entering a patnership
cannot already be married or in a civil partnershiphe CPA’s omission of adultery as a
cause for dissolution deems homosexual adultergpaable (or invisible), but heterosexual
adultery serious enough to constitute the basia ftivorce. This omission demonstrated “the
most significant way in which lesbian and gay tielaghips remain(ed) unassimilated to an
unchallenged norm of heterosexual marriageThe government argued that adultery was
omitted due to its specific meaning within hetexuse relationships, and that “it would not
be possible nor desirable to read this across meessex civil partnerships® though no
reason was given for its lack of desirability. ed, sexual promiscuity could be dealt with

as ‘unreasonable behaviour'.

8 Non-consummation can render a marriage voidabdeuthe MCA 1973 ss 12(a) & (b). Conversely, theACP
lists the grounds for rendering a partnership Molielaand consummation is not included in that (A 2004
s50(1).

° Adultery is a fact that can establish a grounddieorce- that of irretrievable breakdown of a rege (MCA
1973 s1(2)(a)). Adultery is not included in the CBMunds for dissolution: CPA 2004 s44(5). Instezdi
partners will have to show this as ‘behaviour’ whineans that the ‘applicant cannot reasonably peatad to
live with the respondent’: CPA s44(5)(a). Otherfatiénces between the two institutions are the faat
marriages can occur in religious premises, ancegepisting venereal disease can make a marriagaia, but
these are not reflected in the civil partnershigdiation.

19 Moving the conversation away from what goes othi bedroom, to one of familial bonds: Ettelbrigkl..
‘Wedlock Alert: A Comment On Leshian and Gay Fanflgcognition’ (1996-1997) Sournal of Law and
Policy pgs 107-166 at 138

1 Unless a divorce is sought, “one spouse per passmonogamy, however promiscuous the spouses may b
Card, C., ‘Against Marriage and Motherhood’ (192&)Hypatia3 pgs 1-23 pg 10

12 stychin, C., ‘Not (Quite) a Horse and Carriagdd@8) 14Feminist Legal Studigsgs 79-86 pg 83

13 Women and Equality UniResponses to Civil Partnership: A framework forldgal recognition of same-sex
couples (November 2003) http://www.equalities.gov.uk/pdf/Responses%20to%i2M@20Partnership%20-
%20a%20framework%20for%20the%20legal%20recgnitiodéfh20same-sex%20couples.pdf pg 36
(accessed 19/06/11); Hasson, E. ‘Wedded to ‘fathié:legal regulation of divorce and relationshipaikdown’
(2006) 26Legal Studie pgs 267-290 at pg 286; Lowe, N. & DouglasB@mley's Family Law(10" ed)
Oxford, Oxford University Press, 2007 pg 98
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At its point of inception, the CPA was supposedassimilate same-sex couples into a
heterosexual norm, emulating marriage, and aimingrevent any further need to discuss
extending marriage to same-sex coupfeGay rights campaigners and others fought to
ensure the same or similar rights as those founldetarosexual relationships. In order to
achieve this, arguments of ‘sameness’ were usedetoonstrate the similarities between
same-sex and opposite-sex couples, in an attemghfhasise the ‘functional equivalence’
of both types of coupl€ Yet how can one argue sameness when the “contooteceptual
objective of Civil Partnership appears to have bhew to ‘make it look like marriage’
without it being named marriage and preserving distinct institution of marriage for
heterosexuals[?{® Auchmuty argues that in fact the difference in sameant that the Act
could go as far as it did in providing rights, amk must acknowledge that this was the first
time that the views of those who favoured legabgmition of same-sex relationships were
accepted” Despite arguments of sameness, it took a furthged@s for marriage to be

extended to same sex coupies.

14 Barker, N., ‘Sex and the Civil Partnership Act:eTRuture of (Non) Conjugality?’ (2006) Feminist Legal
Studiespgs 241-259 pg 241; Hale, B., Pearl, D., Cooke& Elonk, D. (eds)The Family, Law & Society: Cases
and Materials(6™ ed) Oxford, Oxford University Press, 2009 pg 6@y8, S.B. ‘Family, Law and Sexuality:
Feminist Engagements’ (1999®cial and Legal Studi€spgs 369-390 pg 379

!> Cossman, B. & Ryder, B., ‘What is Marriage-Lik&eP The Irrelevance of Conjugality’ (2001) C&nadian
Journal of Family Lawpgs 269-326 pg 287; Boyd, S.B. ‘The Perils of Rigbiscourse: A response to
Kitzinger and Wilkinson’ (2004) Analyses of Social Issues and Public Poliqygs 211-217 pg 213

16 Beresford & Falkus op cit n3 pg 5; Stychin oprdi2 pg 79; Auchmuty, R. ‘Same-sex Marriage Revive
Feminist Critique and Legal Strategy’ (2004) Bdminism and Psycholodly pgs 101-126 pg 102. The refusal
to use the name ‘marriage’ for same-sex uniongssricghinatory: Pearce, A., ‘Coupledom’ (2008) 1H&w
Law Journal7328 pgs 951-953 pg 951

17 Auchmuty, R. ‘What's so special about marriagig@ impact of Wilkinson v Kitzinger’ (2008) 20hild and
Family Law Quarterlyd pgs 475-498 at pg 484

18 Arguments for same-sex marriage/spousal redogrshould not be based on equality and samengsg,
people are not an easily identifiable group, ansl ‘Group’ should not aspire to heteronormativiBooper, D.
‘Like Counting Stars?: Re-Structuring Equality atite Socio-Legal Space of Same-Sex Marriage’ i
Wintemute, R. & Andenaes, M. (ed&egal recognition of same-sex partnerships: a stadynational,
European, and international la®xford, Hart Publishing, 2001 pgs 75-96; Bamfasthcit n4 pg 140; lyer, N.
‘Categorical Denials: Equality Rights and the Shgpof Social Identity’ (1993) 1Queen’s Law Journgbgs
179-208
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In the government consultation report for civil fparship, the Government acknowledged
that there were three concerns expressed regatbengntroduction of civil partnership:
concern that a secondary institution would be iofeand instead marriage should be open to
all; concern that gay marriage should not exigl, thiat a separate institution was appropriate,
and finally concern that civil partnerships wer® teimilar to marriage, and effectively
created gay marriagé.Graham explains that at the time, ‘gay marriagaswseen to have
“symbolic clout precisely because it acknowledgefdt queer sex is not incompatible with
an institution charged with the task of nationgrogluction. Indeed, the nation itself might
start to look a little queer. Therein lies the tGbThis is why the two institutions remained
‘symbolically’ different. The government’s resportseconcern was to state that they had “no
plans to allow same-sex couples to marry. The walgoare for an entirely new legal status
of civil partnership. Same-sex partnership regigtraschemes already operate alongside
opposite-sex marriage in some other countfés’ét in the lesbian and gay consciousness
civil partnership and gay marriage had, to somesrdgxtbecome one and the same. In
interviews conducted with same-sex couples who dleghdy, or intended to register their
partnerships, Shipman and Smart found that thdgrvrewees “slipped easily into the
terminology of ‘marriage’ which in turn makes th@w@rnment’s insistence on maintaining

the difference between CP and marriage seem pedardiunworkable*

19 Women and Equality Unit op cit n14 pg 13-14

20 Graham, M., ‘Gay Marriage: Whither Sex? Someutis From Europe’ (2004) Sexuality Research &
Social Policy: Journal of NSR& pgs 24-31 pg 25

21 Women and Equality Unit op cit n14 pg 14; LorgH®p of Rochester stated: “it is not the Governt'sen
intention to introduce same-sex marriage in thé &id... its scope is not restricted to couples isexual
relationship.” Lord Bishop of Rochester, HL Deb 24ne 2004 vol 662 cc 1366. Lord Tebbit felt thag #ct
wasgay marriage as it provided the same rights. Oabbit HL Deb 24 June 2004 vol 662 cc 1367

22 shipman, B., & Smart, C., “It's Made a Huge Difémce’: Recognition, Rights and the Personal Sicpiice
of Civil Partnership’ (2007) 12 Sociological Research Online 1
http://www.socresonline.org.uk/12/1/shipman.hfadcessed 11/7/11) at 4.14

257



Commentators unconvinced of the legislative val@ieial partnerships have argued that
lesbians and gay men now “run the risk of losing dstinctive identities that lesbians and
gays have been able to evolve out of pejorativeadisses and exclusionary treatment, such
as affirmative cultures, egalitarian practices asupportive community structure$”
Conservatives who argued that homosexuals shoutdbaoallowed into the marriage
institution based their claims on a number of fext®eligious groups that were called on to
give feedback on civil partnerships emphasisedr thetiptures dislike of homosexuality,
whilst others felt gay marriage would violate thiegedom of religion, as they would have to
tolerate a situation their religion deems immdéfaFurther, notions of homosexuals as
promiscuous and ‘unfit’ for marriage are deep-rdote some areas of soci€tyIf civil
partnerships are just marriage by another nameg, sbeve only to absorb lesbian and gay

relationships into a heterosexual norm.

Conservatives realised that diminished numberseaipfe marrying could signify that the
institution is in trouble. There was therefore aguaent for “extending the right to marry to
gays and lesbians. History shows that when idecd#dlgi significant institutions find
themselves under threat, the solution that oftezsemts itself is to strengthen them by
opening their ranks to new bloo’"The Lord Bishop of Oxford also acknowledged tHnt t
similarities to marriage had been troubling to samthe Church, but that marriage is under a

great strain. He continued,

23 Auchmuty op cit n16 pg 110

% Ferguson, A. ‘Gay Marriage: An American and Festiflilemma’ (2007) 2Hypatial pgs 39-57 pg 46
% http://www.guardian.co.uk/commentisfree/2010/odti9-men-promiscuous-my(accessed 1/10/12)
% Auchmuty op cit n16 pg 117
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the Church has failed to communicate its sublinstowi of faithful loving
human relationships as reflecting the divine lawegur conviction that that
is what leads to human flourishing both for societyl individuals. If the
prime responsibility of the Church today is to couomcate something of
that vision, the possibility of fully committed, ifaful same-sex
relationships, or covenanted partnerships, wibbglieve, strengthen rather
than undermine what is at the heart of the Chndidth as it is reflected in

the marriage covenaft.

This extension could be seen to bring monogamy teamditional values to an element of

society which has not historically been attribunéth these value&®

Beresford and Falkus have argued that marriageldhm abolished, and all relationships
should be governed by the CPA. They argue thatiagmris deeply flawed and civil

partnerships are a better form of regulafidiYet this ignores the fact that civil partnerships
are based upon the marriage model. Through thesrte of civil partnerships to encompass
opposite-sex couples, the authors feel the flawsarfiage would be overcome. In so doing,
marriage would become a symbolic, religious insittu only. | argue that the problems of
marriage were entrenched in civil partnershipshastwo institutions are too similar, and the
M(SSC)A serves only to bring gay couples furthetoim heterosexual mould. If civil

partnerships are marriage in all but name, themdaeveot overcome the basic problems found

in the family and “the oppression of gay peopleatstan the most basic unit of society,

" ord Bishop of Oxford, HL Deb 22 April 2004 vol 6&c 399

% Glennon, L. ‘Strategizing for the Future throudje tCivil Partnership Act’ (2006) 33ournal of Law and
Society?2 pgs 244-276 pg 253

% Beresford & Falkus op cit n3
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consisting of the man in charge, a slave as his,vahd their children on whom they force
themselves as the ideal models. The very formefamily works against homosexuality.”
Beresford and Falkus argue that civil partnerslap its own flaws, and an amalgamation of
the two institutions into civil partnership woulcenhaps not address heterosexism. What
remains disappointing to me is the decision to adedhis argument rather than one in which
marriage and marriage-like relationships are abetiscompletely. However, there are of
course those who wish to make a public statememttaheir relationship. Before same sex
marriage, Card stated: “if marriage is a deeplwdd institution, even though it is a special
injustice to exclude lesbians and gay men arbiyrdrom participating in it, it would not
necessarily advance the cause of justice on thdewiooremove the special injustice of

discrimination.®*

Civil partnerships could more broadly be seen tallehge definitions of the family, which
for some is easily defined as “a heterosexual galjwnit based on marriage and co-
residence * though of course other definitions exist. Weeksaphy and Donovan found in
their research that most in the gay community Hawglies of choice- which often include
friends® These relationships are generally non-sexual, hioary, and have not been
recognised by the CPA, which surely should havenaskedged the reality of same-sex
relationships on the ground. This is a result efdlsire to mirror marriage’s structure of two

parties. In the case of civil partnerships, paghgs which are impliedly sexual have been

% The Gay Liberation Front: Manifesto (197ip://www.fordham.edu/halsall/pwh/glf-london.aéaccessed
4/10/12); Jeffreys, S. ‘The Need to Abolish Marga2004) 14Feminism and Psychologypgs 327-331

3L card op cit n12 pg 6

% Silva, E.B. & Smart, C., ‘The ‘new’ practices apdlitics of family life’ in Silva, E.B & Smart, Cleds)The
New Family?London, Sage, 1999 pgs 1-13 pg 1

% Weeks, J., Heaphy, B. & Donovan, Same Sex Intimacies- Families of Choice and OtiferExperiments
London, Routledge, 2001 pg 9
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protected by the law. This implied sexual elemenalso evident when one sees that civil
partnerships can only have two parties to the ageeé a structure reflective of the marriage
model®* Although the CPA does not explicitly require sexthe way that marriage does,
Lord Goodhart explains the purpose of the Act ‘bsgive same-sex couples- who will
normally, although, as in the case of marriage,imadriably, be people who are having or
have had a long-term sexual relationship- the rtghtegal and public recognition of their
status.®® The continued emphasis on a ‘couple-based’ reiskipp has “helped to maintain
responsibility for financial support and caretakinighin the private family.®* The Act has
served to increase the scope of state interveationregulation of relationships, and has now
been able to encompass a previously untamed segftisociety within its aim of privatising
care®’ Not only is the married-nuclear family expectedidok after its members, there is
now a greater expectation on those in civil paghigs to do the same. Though it could be
argued that people choose to live in twos to matlageomplexities of relationships, radical
feminists argue that there is “no particular reastry people should live in twos, except in
so far as this arrangement has served patriarchgnbyring that each woman is kept under

the personal control of a marf”

Feminist theorists have highlighted the differezgdl rights that come with being part of the

public and private sphere. Marriage and civil parships are thought of as private

¥Laymon, L.N. ‘Valid-where consummated: the intetg®t of customary law marriages and formal
adjudication’ (2000-2001) 18outhern California Interdisciplinary Law Journpgis 353-384 at pg 360
% Lord Goodhart HL Deb 22 April 2004 vol 660 cc 397
% Glennon, L. ‘Displacing the ‘conjugal family’ iregjal policy- a progressive move?’ (2005)Child and
Family Law Quarterlyl7 pgs 141-163 pg 148; Barker op cit n14 pg 249,B&.B. ‘Best Friends or Spouses?
Privatization and the Recognition of Lesbian Relaghips inM. v. H’ (1996) 13Canadian Journal of Family
Law pgs 321-341 pg 335
37 card, C., ‘Gay Divorce: Thoughts on the Legal Ratjon of Marriage’ (2007) 2Rypatial pgs 24-38 at 24
38 Auchmuty op cit n16 pg 122
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relationships, yet are partially state regulatédone wished to claim that civil partnership
was a way in which to dramatically change familynis, it failed on the basis of its implied
sexual element, through its insistence and prateadf duality in relationships and on its
insistence upon the union being between two peaple are within the allowed degrees of
relations. It further fails on the basis that itimains the public/private relationship of family

regulation.

The CPA was not the first attempt in the UK to $gjie for relationships outside of marriage.
The registration scheme offered by Lord Lester002was intended to apply to same-sex
and opposite-sex couples, but concern that thenvoillld undermine marriage led to it being
withdrawn®? Lord Lester withdrew his bill on the promise thiaé government was looking
into enacting legislation. Instead, the final Alwatt emerged shifted the focus to address those
who were unable to enter marriage unions. Priokdal Lester’s bill was Jane Griffiths’
Relationships (Civil Registration) Bill of 2001-2yhich was also never enacted. The
governments final version of civil partnership wesnsiderably ‘less radical’ than these

earlier proposal®’

Soon after the ratification of the Act, it faces first legal challenge from a lesbian coufile.
Wilkinson and Kitzinger had married legally in Cdaa Upon relocating to the UK, they

went to Court to argue that their marriage showddrdcognised, or in the alternative, they

* Diduck, A and Kaganas, Family Law, Gender and the State: Text, Cases aatkfidls (2" ed) London,
Hart, 2006 pg 67; Cooke, E., ‘Registered PartnpsshComing Soon?’ (2002) Family Lawpgs 232-233 pg
232
0 Auchmuty op cit n16 pg 101; Hasson op cit n13 8§ 2
*Lwilkinson v Kitzingef2006] EWHC 2022 (Fam)
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should be given leave to marry in the UK. Failifgst they sought a declaration of
incompatibility, stating that s11(c) of the MCA IDdivas incompatible with théluman
Rights Act1998. The couple argued the classification of rthrelationship as a civil
partnership served to ‘downgrade’ their relatiopsstiatus. The court declared that same-sex
couples could not marry under English law, but wadske to enter into civil partnerships, and
no breach of human rights existed, for the protectarriage was of the traditional sense-
between a man and a woman. The creation of civthpeship was deemed an effective and
appropriate format to provide legal rights, withtluteatening the existing understandings of
marriage. Disappointingly, Wilkinson and Kitzingdid not highlight the disparities between
marriage and civil partnerships, the two most obsi@f which, Auchmuty argues, are
‘religious sanction’ and the ‘requirement’ of momogy. Auchmuty argues that the claimants
avoidance of these two points meant that they “ecre ‘marriage’ shorn of the two
attributes that distinguish it from a civil partebip in English law. In other words, they

wanted something th&doked likea civil partnership... but was called a marriatfe.”

Beresford and Falkus state that th&lkinson case “could have provided a much needed
opportunity to reappraise some of the heterosegstimptions pertaining to marriage, such
as adultery and consummatich.Instead, Sir Mark Potter P returned directly te fyde"

definition of marriage. Probert suggests that imfmn of this case was not necessary to

reach a decision as the provisions of the CPA wkyar. RatherHyde “was used to bolster

2 Auchmuty op cit n17 pg 485
“3 Beresford & Falkus op cit n3 pg 10
*4Hyde v Hyde and Woodmangé865-69) L.R. 1 P.& D. 130
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the argument that marriage was intrinsically a tostexual institution® Auchmuty argues
that the very essence of the case served to reetbe conservative idea that marriage had

primacy over all other relationship forrifs.

Although Stonewall was involved in the creationtioé CPA, Barker, Shipman, and Smart
have all stated that they feel the public debateosnding the construction of the Act was
removed from the everyday experiences and conadrfesbians and gay méh.Shipman
and Smart summarise the Stonewall campaign as wnehich civil partnership was
emphasised as “preferable to marriage becauseoitistbe seen as a twenty-first century
means of recognising modern relationships and tihiat was preferable to attempting to
radicalise the traditional notion of marriage. Tradgveloped a basic ‘equal’ but ‘different’
position in which CP was positioned as separate fnoarriage but equal to it, and with a
more modern flavour® Stonewall focused on emphasising the ‘straightureaof these
relationships, to encourage the passing of the dmidl to avoid too much criticism from the
religious right*® If groups such as Outrage! had been consultedhild have been apparent
that many in same-sex relationships were anxioostdfalling into line’ with a heterosexual

institution®® These anxieties re-emerged during discussionstHer enactment of the

M(SSC)A. No-one disputed that same-sex couplesrdeddegal rights. The form those

> Probert, R., ‘Hyde v Hyde: defining or defendingmiage?’ (2007) 1€hild and Family Law Quarterly
pgs 332-336 pg 335

6 Auchmuty op cit n17

“" Barker op cit n14; Shipman & Smart op cit n22

“8 Shipman & Smart op cit n22 at 2.5

“9Barker op cit n5 pg 319

0 Tatchell, P. Unwedded Bliss http://www.petertatchell.net/Igbt_rights/partnepsiunwedded_bliss.htm
(accessed 19/7/11)
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rights should take was disputed. To be ‘co-opteth ia heterosexual institution is deeply

concerning.

Queer theory has been used to dissect the binafié®tero and homosexudl.Stychin
suggests that there are six binaries that coulcehé into the CPA: marriage/not marriage;
sex/no sex; status/contract; conjugality/care; Mmamey; responsibilities/right$, and that
the CPA uncomfortably straddles both sides of tlikslzotomies. | dispute the assertion that
civil partnership can be both marriage, and notriage, and the enactment of same sex
marriage shows that it is not the same. Whilstsk opening myself up to the oft cited
criticism of essentialism levied at radical femisjgt seems apparent to me that something is
either a marriage or it is not. Stychin’s argumehtmarriage in all but name’ does not
convince me that this is enough to state that & partnership is not a marriage. It is
‘inferior’ marriage. The Hansard debates show thatinstitution was modelled completely
upon marriage. Baroness O’Cathain said “let ther&@d mistake- this is a gay marriage Bill
in all but name® The only significant difference is the sexual edem which had been
reserved for heterosexuals, but which is implieeugh the insistence upon relationships
being between two people who are not allowed tblbed relations etc. Civil partnerships
emulate a ‘stable couple form’ and so further timesaof marriage, and society. Effectively,

civil partnership allowed those unable to marrftmther the same social policy goaf'”

*1 Queer theory creates its own labels whilst trytimgliminate others: Cooper, DRpwer in struggle: feminism,
sexuality and the statBuckingham, Open University Press, 1995 pg 15ct8ty C.F., “Couplings: Civil
Partnership in the United Kingdom’ (2005)N&w York City Law Reviewgs 543-572; Collier, R. ‘Straight
families, queer lives? Heterosexual(izing) famdwl in Stychin, C. & Herman, D. (edSexuality in the Legal
Arenalondon, Athlone Press, 2000 pgs 164-177
*2 Stychin op cit n51 pg 548
>3 Baroness O’Cathain HL Deb 22 April 2004 vol 660464
> Stychin op cit n51 pg 549
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In respect of the sex/no sex binary, Stychin arghedl the discussions surrounding the Act
made clear that “civil partnerships are sexualti@ahips, and that they will be entered into
by people who define themselves as lesbian or Jayét the Act does not explicitly speak
of sexual actions. Stychin argues that the parti@nsiust contain sex, rather than render it
invisible; “surprisingly, then, we find that impiity lesbian and gay sex (provided it is
contained and disciplined within this relationsfgpm) is one of the prime justifications for
the privileging of the relationship. Sex has itsvieges.”® In this sexualised context,
Stychin then turns his attention to consummatiorargue that consummation and gay people

are the apt context in which to evoke queer theory;

...the non-consummation problem concerns the indbfiity of gays as a
category, and this is a point that connects veogally to the concerns of
gueer theory, which is aimed at fostering categoryes as a way to de-

naturalize the hetero/homo binary.

Radical feminism strongly disagrees with this pectpve and | argue it is not a matter of
being unable to identify gays, but rather that ¢hisrdiscomfort and unwillingness to enter
into a protracted technical legal debate about @abgons that would constitute sexual
intercourse for gays, as again evidenced in theswdtation process for the M(SSCHA.

Stychin argues that sexuality is a matter of disseuasking “when is the elderly spinster

% |bid pg 554

%% |bid pg 555

> Ibid pg 556

*® Equal civil marriage: a consultation (March 201BRitp://www.homeoffice.gov.uk/publications/about-
us/consultations/equal-civil-marriage/consultatdmcument?view=Binaryaccessed 8/10/12)
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couple also a couple of leshian¥?As such, as much as there is no explicit sexgthas to
be sex to distinguish these relationsifpsord Tebbit found this incomprehensible. In
arguing for siblings to be allowed to enter intwilcpartnerships, he stated; “we know why
there is a consanguinity rule for heterosexual iage: It is for the protection of potential
offspring. That is the basis of it. In a marriaggvieen persons of the same sex, there will
clearly be no offspring, so why is that rule ina&d@ All it does is to prohibit siblings
entering a civil partnershig® The unmarried sister example is also utilised émdnstrate
the status/contract binary. It is argued that vil@artnership does not convey the status of
marriage, can it be considered anything more thaoraestic contract of sorf§? would
argue that civil partnership does convey status-status of ‘marriage-like’. It does not allow
for the partners to create their own contracteaticships. It implicitly requires sex, without

defining homosexual sex acts.

| do accept Stychin’s binary of conjugality/carenid binary addresses the CPA’s need to
insist upon conjugality, whilst effectively pushingre and economic dependence further into
the private sphere. The discourse surrounding ttieephasised this caring role, in trying to
demonstrate gay relationships similarities to nagei and to do this effectively, the language
of ‘love’ was used to demonstrate the financial@mence that occurs: “money must follow
from love (status) rather than from tax planningnfcact), in large measure because of the

desire to control the potential cost to the stéthis legislation.®®

%9 Stychin op cit n51 pg 557
% |owe & Douglas op cit n13 pg 113; Masson, J., 8atHarris, R., & Probert, FCretney Principles of Family
Law (8" ed) London, Sweet & Maxwell, 2008 pg 83
®1 Lord Tebbit House of Lords Grand Committee, 10 Nag4, GC27
62 Stychin op cit n51 pg 559
% Ibid pg 569; ‘Love’ has a heterosexual definiti@iddens, A The Transformation of Intimacy: Sexuality,
Love & Eroticism in Modern Societi€ambridge, Polity Press, 1992
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5.2: Role/absence of consummation within the CPA

A conceptual gap between partnership and marriage suggested by
partnership law not acknowledging that relationshgan be sealed by

bodily consummatiofi?

Within the civil partnership provisions, a sexukdmeent is perhaps inferred through duality
and the degrees of relationship allowed, but ngliely required. It is not a factor in any
suit for nullity. Humphreys states that “there dam no ambiguity® that the legislature
intended civil partnerships to be sexual. Could ‘thactional equivalence’ of homosexual
and heterosexual relationships as loving, nurtuaing ‘caring’, imply that same-sex couples
view their relationships as necessarily conjugalciuil partnership? As an institution based

on marriage, perhaps participants feel that seedcgssary just as it is in marriage.

| argue that consummation was not omitted as dtresthorough investigation of case law
and feminist critique, resulting in an understagdinof the heteronormative role of
consummation, and the damage that it does to womeparticular. Neither was it a
realisation that not all families involve a sexoauple. Parliament failed to define gay sexual
acts because they were unable to do so in a pesitay®® In the House of Lords Lord St
John of Fawsley argued that he was happy thattine ‘telationship’ was not defined within

the proposed legislation;

% pearce op cit n16 pg 953
5 Humphreys, J., ‘The Civil Partnership Act 2004np®aSex Marriage and the Church of England’ (2005) 8
Ecclesiastical Law Journd@8 pgs 289-306 pg 297
% The Government were perhaps politically unableiliimg to evaluate the ways in which the law redeta
relationships, including the legal conception ofiléety and consummation. Beresford & Falkus om8ipg 10
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if a relationship were to be defined... one wouidib very deep waters
indeed. There is no reference to homosexualithéndefinition in the bill,
and a very good thing too. People have a ratheitelimidea of any
relationship where sex is involved. After all, thare relationships that can
be loving, committed and celibate. If one attentptslefine the nature of
“relationship” by words of one kind or another, ondl merely create a

harvest of difficulties for the futur¥.

Civil partnership’s omission of any sexual elemiewlicates that it was felt that these sexual
acts were not ‘real’ sexual acts, indefinable, amchpable of producing ‘ordinary and
complete’ intercourse. Rubin contends that wessegiety in the past generally considered
“sex to be a dangerous, destructive, negative foritenay be redeemed if performed within
marriage for procreative purposes and if the pledsa aspects are not enjoyed too muéh.”
Same-sex acts are not procreative and thereforiel teuleft undefined, yet required. It is
precisely because sex is viewed in the way outlmeRubin that the consummation act is so
prescriptive. It is also because of this view ok,sthat civil partnership was created
separately from marriage, as there was “distaststaring the institution with couples who
challenge gendered domestic arrangements and dwagimiable things in bed® Whilst
heterosexual acts have long been defined, by tiwealad church for example, what is

required of same-sex couples remains ambiguous.

®7Lord St John of Fawsley, HL Deb 24 June 2004 6@ 6c 1356
® Rubin, G., ‘Thinking Sex: Notes for a Radical Themf the Politics of Sexuality’ in Vance, C.S (ed)
Pleasure and Danger: Exploring Female Sexudliston, Routledge & Kegan Paul, 1984 pgs 267-312%8
%9 Auchmuty op cit n16 pg 117: Graham op cit n20 pg 2
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Barker called the omission of defined sexual ab#it‘negative gap... a place where lesbian
and gay sexuality is left unspoken. Members of iRant avoided having to discuss,
identify, and legally define, lesbian and gay séxaets (within a positive, non-criminal
context).”® The Government justified omission of a consumnmtre@quirement with
reference to consummation having a specific he¢sxesd meaning. They held that the
“absence of any sexual activity within a relatiopsimight be evidence of unreasonable
behaviour leading to the irretrievable breakdowradfivil partnership, if brought about by
the conduct of one of the parties. However, thatildidbe a matter for individual dissolution
proceedings.” Failure to consummate due to wilful refusal wopkthaps have been easier
to establish within civil partnerships than incapato consummate, but the legislature did

not make any attempt to assimilate these critaetmthe CPA.

| believe the emergence of the CPA was not a pesécceptance of homosexual couples, but
rather a bowing down to European pressure to aclaum® relationship discrimination based
upon sexual orientatioff. It was this pressure to conform to the growingudref same-sex
relationship legislation that led to the emergentehe CPA, rather than Parliamentary
enthusiasm to recognise family structures or m@hships that are not based upon
heterosexual conjugality. Shipman and Smart asbattit is likely the Government were
observing other countries developments, and “wdade seen that the introduction of gay

marriage into other similar liberal democratic stieis had not led to the immediate loss of

O Barker op cit n14 pg 251
M Women and Equality Unit, op cit n13 pg 37
2 Other countries including Denmark, Norway, Swed&ance, Belgium, and Germany had enacted legislati
addressing registered partnerships by 2002, wittesextending marriage to same-sex couples. Thergment
realised it was only a matter of time before a cass brought against them, so moved to introdueg th
legislation before being forced into piecemeal essions: Shipman & Smart op cit n22 at 1.2
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power for the party in government, nor to hugelaivirest and discontenf*Were the aim to
be recognition of non-traditional family structuresme would hope we would have seen an
extension of the legislation to encompass famitycitires that for example involve more
than two people or involve people who are relatedthe creation of civil partnership left

some family forms in the colff.

Rather than argue that the lack of a consummaggnirement in the CPA means that we
have moved beyond sexualised understandings dforedaips, | would instead agree with
Barker’s contention that the omission of an expliequirement reconfirmed that “the only
‘legitimate’ sexual relationship is a heterosexoigé... therefore same-sex civil partnerships
do not need to be [visibly] sexual; conjugality fgpireserved for the pinnacle institution in
the hierarchy of relationships: marriagé Any extension of familial rights is premised upon
accepting the rights and obligations of marriagéher than legal expansion recognising the
peculiarities of the alternative relationship forr@&aham argues that same-sex relationship
recognition has only been achieved through talklafing relationships, caring respect for
gays and lesbians, economic benefits, and rightsvasfous kinds,® rather than an
acknowledgement of any peculiarities of these imlghips. ‘Loving’ relationships are
deemed a less controversial topic than homosexaxabsts. Supporters of the CPA such as
Lord Alli and Lord Lester often couched their argmts in language of ‘loving’

relationships. Lord Higgins voiced the concern Bitmany, including myself regarding the

3 1dem
" Whittle, S. ‘An association for as noble a purpaseany’ (1996) 14@he New Law Journa735 pgs 366-
368 pg 368
S Barker op cit n14 pg 248
8 Graham op cit n20 pg 25
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discrepancy between the implicit sexual requiremieat the lack of an explicit demand for

it;

The trouble is that the Bill implies, to some exfe¢hat these civil partners
will have a sexual relationship. However, otheregiees have suggested the
opposite; namely, that the Bill does not do sda.isInot all clear why a
same-sex couple in a sexual relationship entembg & civil partnership
should enjoy the tax and other benefits which aesaex couple entering
into a civil partnership which does not have a s¢xelationship would not

have!’

The Act only requires the participants to be of Haene sex. There is no explicit sexual
requirement, or a requirement for the partnerote leach other. There are married couples
who also could be best described as friends, armldehnot have a sexual relationship. Yet
no reasonable excuse is given as to why therelli& stexual element required of opposite-

sex couples, when many of them will not fulfil it.

Law’s continued insistence “on interpreting conseptich as adultery and consummation
according to heterosexual parametéfssuggests that these concepts have clear, andfactu
meanings. Beresford and Falkus argue that ternfs &sicconsummation’ can be interpreted

in flexible ways, and the fact that they are inteted in such a stringent way is “therefore

" Lord Higgins HL Deb 22 April 2004 vol 660 cc 4289}
8 Beresford & Falkus op cit n3 pg 2
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due to choice, not inevitability’® The legislature’s refusal to be flexible demortssaits

insistence upon, and preference for heterosexuality

In Canada, the case Bf (S.E) v P. (D.D¥ held that the definition of adultery did not need t
automatically mean penile penetration; in factasviheld that the law does not need to define
sexual activity. Rather, the court held that the teeadultery was the betrayal of trust. If this
definition of adultery were to be extended to cigdrtnership, and marriage, we could
dramatically reduce the impact of sex in thesetigriahips. Again, true equality would only
exist through the abolition of both marriage andl @artnership, rather than an antiquated
understanding of what goes on in the bedroom. Baltitionship forms serve only to bolster
heterosexual coupledom, and patriarchal dominattdnwomen. To even begin to
contemplate a consummation requirement for civitrgaship would serve only to further

entrench civil partnership as an alternative fofrmarriage.

Civil partnership created somewhat of an anomalyereim heterosexual couples were
discriminated against; since “heterosexual couplesexcluded from civil partnerships, a
married couple could claim discrimination on thasibahat their marriage would be voidable

81 1f we demanded a consummation

by non-consummation whereas a civil partnershimis
requirement in civil partnership, we would be phayiinto the notion of heterosexuality as
respectability and legitimacy. The inclusion ofiaherently heterosexual requirement into a

homosexual institution could be seen as creatimgpdg and ‘bad’ queers, who are either

ldem
80p_(S.E) v P. (D.DJ2005] BSSC 1290
8 Barker op cit n14 pg 252
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respectable, or n8f. By creating a ‘silent’ sexual element, “fear andtred of queer
sexuality remains unaddressed. In fact, this aleskvaves the cultural basis for homophobia
largely intact.®® Homophobia is not the result of gay marriage, dack of gay marriage.
Yet if one were to discuss the reality of homoséxeéxual acts, in conjunction with legal
recognition in a non-heterosexual model, perhapgrpss could be made. Unbelievably,
Lord Lester argued that it was inappropriate ongmy grounds to inquire whether a couple
is sexually active or intends to BeHe states that before his marriage, no one adkied i
intended to be sexual, and this sexual silence ldhba extended to civil partnership.
However, married couples can exit their relatiopsbn the basis of a lacking sexual
element- non-consummation- and civil partners, wdre supposed to be receiving a
relationship standard comparable to marriage, dohage this specific ground as an exit

clause.

5.3: Development of same sex marriage in the UK,the role of consummation

Following the enactment of the CPA, two developreeasnerged. Under the ‘Equal Love’
campaign, Peter Tatchell and others launched #obihve marriage opened up to same-sex
couples, and civil partnership opened up to oppesix couple® This was the first
challenge to the ban on heterosexual couples agteivil partnership&® The campaign

challenged the separation of two “legal instituspwith different names but identical rights

82 Hines op cit n1 pg 90; Stychin, @, nation by rights: national cultures, sexual identpolitics, and the
discourse of human righhiladelphia, Temple University Press, 1998 at 200

8 Graham op cit n20 pg 27: Ettelbrick op cit n10109

8 Lord Lester of Herne Hill, House of Lords Grandn@uittee, 10 May 2004 GC17- GC18

8 http://equallove.org.ukfaccessed 7/8/11)

8 Tatchell, P. ‘'m backing straight civil partneiph’ www.guardian.co.uk/commentisfree/2009/nov/24/stra
ight-civil-partnerships/prinfaccessed 10/11/2010)
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and responsibilities® by enlisting eight couples, (four same-sex and fapposite-sex) to
apply for access to the institution from which thene excluded® Upon receipt of their
rejections, the case was to be taken directly @¢oBbropean Court of Human Rights on the
basis of violations of Article 14 which protect agst discrimination, the right to marry
(Article 12) and the right to respect for familfeli(Article 8), the argument being that if both
institutions must exist, then access to them shbeldqual, as the institutions are the s&me.
Had consummation and adultery just been removed frarriage, then the CPA would not
have been necessafyln the House of Commons, Sir Roger Gale suggeb@dsame-sex
marriage was not the way forward, and actuallybst solution would be to withdraw same-
sex marriage, abolish the CPA “abolish civil maggaand create a civil union Bill that
applies to all people, irrespective of their seiyabr relationship... That would be a way

forward.”!

Auchmuty states that “the addition of heterosexx@miples who positivelghoose. [civil
partnership] could elevate its status to one ofabtyuby removing the sense of being a

consolation prize for the different or non-heterasd"*?

though as O’Donovan argues, one
should not view desire for inclusion as confirmatif an institutior?> The CPA has to date

not been expanded to allow heterosexual couples.

87 http://equallove.org.uk/the-legal-cagatcessed 7/8/11)
Bwww.discodamaged.com/2010/10/equal-love.html (accessed 27/10/11);
www.pinknews.co.uk/2010/11/09/straight-couple-ddrievil-partnership-again/ (accessed 10/11/2010) &
www.qguardian.co.uk/lifestyle/2010/nov/08/heterosagtattempt-civil-partnershifaccessed 10/11/2010)

8 Boyd op cit n15

% A move that Auchmuty believes many heterosexualslavsupport: Auchmuty op cit n17 pg 496

°! Sir Roger Gale HC™ Reading 5 February 2013 cc152

92 Auchmuty op cit n18 pg 489

% O’Donovan, K.Family Law MattersLondon, Pluto Press, 1993 pg 48; Robson,Sappho Goes To Law
SchoolNew York, Columbia University Press, 1998, pd8 7-
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The more recent development comes from the cucaalition governments enactment of the
M(SSC)A, finally confirming that marriage and civipartnership were not equal
relationships? It was argued in the House of Commons that thegal bartnerships were not
perceived in the same way as marriage and nortdigl tontain the same “promises of
responsibility and commitment as marriage. All degpwho enter a lifelong commitment
together should be able to call it marriade.During consultation for the new law, the
government acknowledged that consummation andeagutiad been hitherto heterosexually
defined. They proposed that non-consummation amdteagl would need to be extended to
same-sex couples, and these concepts would ndeddefined by case law, as they had been
for heterosexual couplé8.They offered no guidance for how these definitiomsuld
develop. However, between consultation and enadtneensummation and adultery were

removed from the final legislatioH.

During Parliamentary discussions for same-sex m@gerimany of the same arguments
engaged for civil partnership were utilised, moswbich focused upon equality, and the
similarities between same-sex and opposite-sexlesuplansard references many MPs who
highlighted the need to equally recognise lovéhia form. MPs made statements which were
supposed to reassure opponents that marriage wotiloe distorted beyond all recognition,
and that this would be a small change, the samallashanges before £ As regards

consummation, when asked about its omission (akasethat of adultery) the Minister for

% Bamforth op cit n3 pg 134

% Maria Miller HC 2" Reading 5 February 2013 cc127

% Equal civil marriage: a consultation (March 201Bjp://www.homeoffice.gov.uk/publications/about-
us/consultations/equal-civil-marriage/consultatdmcument?view=Binaryaccessed 8/10/12)

" Adultery is deemed possible only with a membethefopposite sex: M(SSC)A 2013 Schedule 4 Part 3

% For example, in the f9century, one could only marry in an Anglican ctiyrao matter a persons own
denomination. Also, it wasn't until the twentietBntury that married men and women were seen as$ beeimme
the law
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Women and Equalities responded that “there is dyreao legal requirement for
consummation. Our provisions will mean that adylstays as it is and that couples will have
the opportunity to cite unreasonable behavioudamany already® As argued throughout
this thesis, the mere existence of a consummati@ause creates a consummation
requirement. In removing consummation and adulteayne-sex marriage appears to suggest
no need for monogamy, and the impression that tgaples are not as well consideré®”

A same-sex marriage can only cite adultery as soredor separation when the adulterous
relationship is with a person of the opposite $&8ame-sex adultery is deemed invisible.
Parliamentary discussion seemed to imply that ihisot of importance, and the use of
‘unreasonable behaviour’ would suffice for both leely and non-consummatidff But
radical feminism highlights the importance of dissimg social phenomena, through

methodology such as consciousness-raising.

Whilst | argue against the consummation requiremiggtinclusion in the new legislation
would have provided an interesting legal developrnf@nequality. However, this would have
still amounted to state defined and state requsexlual activity. Further impact would
include for example, a revisiting of rape defimigo Unfortunately the omission of
consummation appears to be a result of continuowgignmental inability to produce a legal
definition of sexual intercourse for same-sex cesP® rather than as a result of

consideration of the fact that consummation isestagjuired intercourse; intercourse which is

“Maria Miller HC 2 Reading 5 February 2013 cc125

190 Nadine Dorries HC'™ Reading 5 February 2013 cc147

101 M(SSC)A Schedule 4 Part 3(2)

192 Geraint Davies HC" Reading 5 February 2013 cc203

103 Jeffreys, SAnticlimax- A feminist perspective on the sexuabhation London, The Women’s Press Ltd,
1993 pg 315
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male defined® and heavily reliant upon medical understandingenfale bodies and male
‘needs’. When discussing the omission of consunondtiom the new legislation, Stonewall
joked that its members were more concerned abdahdixig marriage rights as a whole, and
that “perhaps sex is something that heterosexusblpeare slightly more fixated about than
homosexuals®® Whether true or not, it is disappointing that teading LGBT pressure
group felt this to be worthy humorous matter, rattten worthy or further investigation.
Governmental refusal to include consummation waslguot a result of a sudden disinterest
in sex. Out4Marriage followed suit in their anatysi the place of consummation in the new

legislation;

Consummation- the heterosexual community seemsssédewith the way
that we consummate our marriages. Consummatiorffeyeht for every
LGBT couple. There is no need to be sexually activeinactive in a
relationship and | do not think we should be legislg for that. From my
point of view, when we have weddings that are vhmat last-minute
because someone is on their deathbed, they amnstimmated, so we do
have some sort of precedent in law. The whole igsae# needs to be put to
one side, because | think what people do in theapy of their own

bedroom is their own busine¥g.

194 Mackinnon, C.A.Toward a Feminist Theory of the St&tambridge, Harvard University Press, 1989 pg 131

195 Ben Summerskill (Stonewall): Public Bill Committek2 February 2013: Marriage (Same Sex Couples) Bil

cco4

196 James-J Walsh (Out4Marriage): Public Bill Comneittd2 February 2013: Marriage (Same Sex Couples)
Bill cc81
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5.4: What do the CPA and M(SSC)A mean for femiftists

Card has expressed concern that the radical fenpiarspective on marriage is in danger of
being lost through the couching of same-sex maeriagequal rights discours&. Whilst
writing for the legal recognition and regulationlesbian marriage, Robson stated that legal

marriage for same-sex couples would resolve theseeaks:

First, we want our relationships not to suffer omparison to heterosexual
relationships. Second, we want the legal systebeteesponsive to solving
disputes among ourselves. And third, we want thétyeand perception of

equality*°®

Same-sex marriage has been enacted, but it renmins seen whether these aims will be
fulfilled. Robson concludes that these aims coulst jas readily be achieved through the
abolition of marriage. As such feminists face tinenwiable dilemma “of whether to support
gay marriage to promote these individual civil tggbr whether to critique marriage as a part
of the patriarchal system that oppresses wom®&iWhilst some feminist theory has argued
that women should only engage their sexual enengiths other women, this argument has
never stretched to an insistence on that relatiprtsting marriage-like. Card’s reluctance to
support gay marriage is “not because the existiagrithination... is in any way justifiable

but because... [marriage]...is so deeply flawed..th§it seems]... to me unworthy of

emulation and reproductior® As Auchmuty concludes, the idea that second wenerfists

17 Card op cit n11 pg 1
198 Robson op cit n93 pg 146
199 Ferguson op cit n24 pg 39
10 card op cit n11 pg 2
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“would ever want to claim the right to marry isiadrre one.*'! As such, the M(SSC)A does

not sit comfortably with radical feminist views amarriage or consummation.

Radical lesbian feminists have found the notiormatural’ coupledom- that of a man and a
woman- distasteful and degrading. The Leeds Rewolaty Feminist Group for example

claimed that men and women should not be sexualyived with each other because “every
man knows that a fucked woman is a woman undecdh&ol of men, whose body is open to
men, a woman who is tamed and broken'fA For these women, a marriage-like relationship
is the pinnacle of hell, and they have advocatedséparatism. Auchmuty argues that the

emergence of a case likéilkinsondemonstrated,

a different strategic decision from the second-wgareinists and those of
their successors who have pursued an anti-marripgealternatives
agenda. Specifically, Kitzinger and Wilkinson beéethat it is better to go
for inclusion first anddeconstructionafter... | do not think it is the right
strategy in the UK, because marriage no longertii@sneanings they (or
indeed Sir Mark Potter) ascribe to it. And the oeaforthis, | would argue,
is because those second-wave feminist critiquese hantered public
consciousness over the 20 or 30 years since theg fivet made, to the

extent that they are nomainstream social knowledd&

1 Auchmuty op cit n17 pg 490
12 hitn:/lwww.ivorcatt.com/2204.htrheeds Revolutionary Feminist Group 1981 (acce$9é06/11)
113 Auchmuty op cit n17 pg 490-491
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Humphreys’ research claims that prior to the M(S&®@)ost civil partnerships were viewed
as “gay marriages:** and that legally speaking, it made sense to censitem as such? In

extending marriage, there was a serious failurgat@ the opportunity to extensively
challenge existing relationship forms, and we hagain ended up with “nothing more than
an attempt to perpetuate a social policy of segi@yd'® and a continuation of the

assumption that marriage is the institution to r&sfm.

Auchmuty, writing after the publication of the UKowernment's proposal for civil
partnerships, argued that lesbians and gay meridshotibe assimilated into a heterosexual
marriage-like model, but should emphasise gay iogighips as a better model for all
relationships*’ She argued that civil partnerships would amourtinmstmarriage, but that
name is important. Even if the aims and objectfesivil partnership and marriage were the
same, Auchmuty argued that the difference in namg symbolically important and “exists
beyond, and sometimes in spite of, the legal antemah reality. Marriage confers upon
individuals the highest social status and approVélat is what makes the concept of
registered partnerships or civil unions qualitdgivaifferent from marriage, even if, legally
speaking, they guarantee the same righfs.This was confirmed by the extension of

marriage legislation.

4 Humphreys op cit n65 pg 289

115 She concludes that in the majority of situatidms legal consequences of marriage and civil pashierre
the same: Ibid pg 291-293. Barker argues that Wigea of civil partnerships is socially consideras be a
‘divorce’: Barker op cit n5 pg 318

116 http://www.samesexmarriage.ca/equality/rdp_main.fetocessed 19/7/11)

17 Auchmuty op cit n16

118 bid pg 102
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| argue that although the institutions create #maesresults, civil partnership was a secondary
(and by extension, inferior) institution built onamiage principles, and at the time of its
enactment, it was easy for feminists to argue thander roles have been an impervious
feature of marriage for so long that it seems uvanlikely that the institution will ever
change.*'® Could it be categorically determined that samecmxples will not fall into the
same patriarchal pitfalls? For both ends of thespm of radical feminists- those who have
encouraged optional lesbianism, and those who leaeeuraged women to abstain from
marrying- civil partnership and gay marriage hae#leh short of any possible positive

revolutionary effect*?°

Glennon suggests that civil partnership allowed doflevelling out of relationship forms
from which a more streamlined debate on family gatibns can take placé® | disagree.
Civil partnerships were modelled upon marriage, tbe use of plural ‘forms’ is
unsubstantiated, and the extension of marriageitutfurther discussion. Rather, | would
have used civil partnerships to further bolster #ivgument for abolishing marriage.
Returning to consummation for a moment, civil parship implicitly required sexuality that
it cannot describe whereas heterosexual marriagedtpired sexuality of a very particular
nature, and same sex marriage also implies undefses. Both institutions are sexually
prescriptive (whether expressed or implied), angregsive. The formulation of civil

partnership in this way, and the inability to pr#se sexual activity in same sex marriage

119 Ettelbrick op cit n10 pg 119
120 Auchmuty op cit n16 pg 103
2L Glennon op cit n28 pg 248-249
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does nothing but confirm that anything short ofgieattive sex between a man and a woman

will be deemed inadequat&

Same sex marriage, which appears to offer the $egaéprivileges as heterosexual marriage
advantages those who have “jobs offering spousatthéenefits and property and incomes
where tax liability made a difference- that is, di&class white men** When vocal
opposition to marriage began to appear in the 197@st of the marriage advocates were
gay men unconnected to feminism, while most leshiaewly emerged from consciousness
raising groups that actually supported sexual amdilfy choices not involving men, along
with feminist gay men, fought for broader definitioof family,*** beyond the scope of

heterosexuality.

One could argue that lesbians should rejoice aptbspect of legal entry to a relationship in
which they do not need to be legally tied to a mdawever, when that institution is an
extension of an institution in which men have beeperior and have shaped the way in
which the institution works- could a civil partnbig or marriage between two women ever
truly be a ‘marriage’ of equals? Auchmuty explaitat “heterosexual marriage [has]
purported to be a union of equals but, howeveraédwsbands and wives were in the eyes

of the law, they were far from being so politicaipcially or economically’®

122 Auchmuty op cit n16 pg 105
123 |bid pg 109
124 Ettelbrick, P.L., ‘Domestic Partnership, Civil mis, Or Marriage: One Size Does Not Fit All' (20P001)
64 Albany Law Revieypgs 905-914 pg 908; Ettelbrick op cit n10 pg 122
125 Auchmuty op cit n16 pg 109
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Whether we accept that civil partnerships and saexemarriages are sexual or not, their
formation upon the heterosexual marriage modebrserning. For years, “feminists fought
the routine social channelling of women into mayeas the only legitimate forum for sexual
and intimate expression® Glennon argues that the introduction of the CPAs vea
continuation of family recognition policy that h&asever been...clear or coherent”This is
evident from piecemeal legislative development® ltke GRA and CPA, and now the
M(SSC)A. Ettelbrick argues that anything resemblygay marriage is bad for lesbians and
gay men for three reasons. Firstly, if viewing ths family policy, one should make sure
support is provided for all families. Secondly, stues not believe that the family structures
of lesbians and gay men neatly fit into the mantaldel which prioritises heterosexuality and
procreation. And thirdly, the marriage institutia® not consistent with the call to end
discrimination and establish family equality. Shrgues that if gay marriage were to be
extended across America, many people would stilose not to marr{?® Effectively,
marriage is not a ‘good enough’ institution, arglptevious conception as ‘civil partnership’

does not make it any better.

Feminists have repeatedly explained that the ngenmodel means that women are not equal
to the men they are with and this inequality isogisesent in the bedroom. Ferguson has
argued that rights in the bedroom exist only “i§Hrother is allowed to watch to ensure you
are supporting the national imaginary of the hetexoal nuclear family®®® This

governmental and societal gaze is inescapable.cBRlafiminists have consistently argued

128 Ettelbrick (2000-2001) op cit n124 pg 907
27 Glennon op cit n28 pg 247

128 Ettelbrick op cit n124 pg 913

129 Ferguson op cit n24 pg 41
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that all women should be allowed the choice to ‘aensingle, not to become mothers, or to
be lesbians™* The very possibility of these choices, let aloheomen actually take them
up, serves to undermine patriarchal heterosexu&ityjl partnership and same sex marriage
do not undermine patriarchal heterosexuality, ap#rtnerships created are trying to emulate
the pinnacle of heterosexual patriarchy. | agret Werguson that same-sex couples “should
not marry, not just because marriage is a riskitutgn for women, but because the right to
form democratic queer families ought not be tiedot®’s marital status and the implicit

social hierarchies this assumést”

The essentialist critique of radical feminism (eotive identity) could now be said to be
symptomatic of civil partnership and same sex raggaj which requires cohesion of same-
sex couples into a heterosexual mould. Radical fesm demands that a woman is a
‘woman’ first, before any other title or label. @iypartnership and same sex marriages
demand several labels such as ‘marriage-like’ aildritly homosexual,” for the necessary
sexual activity is undefined. Another disturbingraent is the discourse that surrounded the
emergence of these developments. Discussions ofeisass’ were utilised to demonstrate
that there were no logical reasons to exclude ssawezouples from marriage. This strategy
ignored the effects of marriage upon women, anteats suggested that anyone excluded

from marriage is inherently socially and legallgativantaged®

It seems that just as with the GRA, the silenceosurding consummation within the CPA is

as troubling as the vocal expression for it wittlie MCA 1973, let alone the confusion

130 |bid pg 49
131 |bid pg 54
132 Barker op cit n14 pg 243
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added by its omission from the M(SSC)A; a supposé&dirroring’ legislation. The final aim
must always be the realisation that the legislala® no place in prescribing sexual activity.
Consummation’s construction of two bodies beconamg flesh’ has not been transferred to
civil partnerships, nor to same-sex marriages, trel idea of losing your identity or
individuality thorough becoming ‘one flesh’ is nmérpetuated®® Unfortunately, this is not a
conscious consequence, but rather one of circumestan that Parliament did not wish to
entertain which acts would be necessary to becamdlesh within a civil partnership. Even
ten years later, parliamentarians were unwillingdédbate the sexual activity necessary to
consummate a homosexual marriage. In 2004, thig absence of sex and religion allowed
the Church of England to support civil partnerdemslation. Once sex was omitted from the
Act, the Church was able to emphasise that civilngaship “is not based on a presumption
of a sexual relationship between the couple. Héne€Church argued that it was possible for
couples to enter into Civil Partnership while stiving within the teachings of the

Church.™®* The same arguments were made use of for discisssf@ame-sex marriage.

Harding is one of very few academics who have ttiedassess the impact of various
relationship registration schemes upon everydayfbf lesbians and gay men. Using legal
consciousness studies, Harding examined the wayhioh “ordinary people approach, use
and think about law in everyday lifé*® and mapped the ways in which couples had
undertaken ‘commitment ceremonies’ in jurisdictiotisat have not extended legal

recognition to same-sex couples. She argued angametheme of her research was the

133 Civil partnership also does not allow for a redigg ceremony, making the partnership purely legal:
Sandberg, R. ‘The right to discriminate’ (2011)B&lesiastical Law Journ& pgs 157-181 at pg 158

134 Shipman & Smart op cit n22 at 2.9

135 Harding, R., “Dogs Are “Registered”, People Shim’t Be’: Legal Consciousness and Lesbian and Gay
Rights’ (2006) 155ocial & Legal Studied pgs511-533 pg512
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“perceived power of legal change to create sodminge, and to ‘normalize’ same-sex
relationships,**® and some of her respondents thought that attaieiggl rights was more

important than achieving acceptance of lesbiansgagdnen in society'®’

5.5: Insistence upon heterosexual conjugal relati;ms and romantic love

Advocates of the CPA and the M(SSC)A argued thataim was to treat same-sex couples
“as far as we possibly can, as though they wererbstxual so far as the recognition in law
of their relationship is concerned®® In keeping with this aim, a potential benefit bt
expansion of marriage is its ability to closet heexual relationships. When declaring
oneself to be in a civil partnership- it is clelat the person speaking is in a same-sex
relationship, for opposite-sex couples are stiltlesded from civil partnerships. In now
declaring oneself ‘married’ it is assumed that fpeaker is heterosexual. Could one then
argue that these Acts are an effective challengmdaiage and conjugality as previously

understood?

What does it mean to be in a ‘conjugal’ relatiopshl use the term ‘conjugal’ to denote a
relationship differentiated from other relationghip life through sex. Heterosexual marriage
has explicitly required conjugality. Conjugal rédeiships are “marriage or marriage-like

relationships... [which prioritise] sexual-coupleddo the exclusion of other emotionally and

136 |bid pg 520
137 |bid pg 522
138 ord Lester of Herne Hill, House of Lords Grandn@uittee, 10 May 2004, GC17
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economically interdependent adult relationshili I'explore the form and regulation of non-
conjugal relationships in the next chapter. At stisge | wish only to explore the emphasis
upon sex as a criterion to distinguish relationship our lives. These sexual relationships
have been legally prioritised through marriage aml partnership, as demonstrated in the
parliamentary discussions surrounding same-sexiagatrOpponents of the new legislation
reiterated that state involvement in marriage wass to its child-centred nature. It was stated
that “if marriage were simply about love and conmaht, we would first have to define love
as being sexual love, because otherwise non-seglagionships that are based on love and
commitment would also have to be treated as marmy the basis of the definition of

equality.™*°

These sexual relationships have become one anslathe as romantic relationships within
the public conscience, and it is “axiomatic thdtmahrried couples are in love with each

other.”™! Geller explains that

the idea that romance-based marriage is the highestin aspiration and
the ultimate female good pervades... [our] cultutmlstered by the notion
that individuals- especially women- find ultimatéfiment in a sanctioned,
monogamous, sexual partnership and that those wtitispouses are
fragmentary ‘single’ beings whose lives are in erroThe sense of the

couple as a unit so basic, so intrinsic, and saigalghat it defies analysis,

139 Glennon op cit n37 pg 152
140 Robert Fello HC %' Reading 5 February 2013 cc146
141 Greer, GThe Female Eunuchondon, Flamingo, 1999 pg 222
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is everywhere. The belief that all other forms thehment are of lesser

importance is so deeply ingrained that it genenatuires no defencé?

When asked why the new institution of civil parsigp was modelled on heterosexuality, the
government responded; “civil partnerships are dexigto support stable families and to
recognise committed, interdependent and lovingticgiahips. The Government does not
believe that any of these characteristics or gealiire exclusive to heterosexual people’s
relationships,”*® yet took another 9 years to prove this with maeitegislation. If one could
formulate the argument that civil partnership wasgpessive in ending the emphasis upon
conjugality, it would serve to actually weaken tpartnership. It would signal that it was not
deemed necessary to change the most importanbbekeral institution- marriage- but rather
to introduce a separate, less important institutvbrch did not warrant a sexual element. The
symbolism of marriage as the pinnacle gesture oé l&renders the legal aspects... [of
marriage] incidental to a more fundamental impuldech may be so strong as to make
marriage inevitable, whatever the conditiof¥.”

In conjunction with abolishing marriage and mareidise relationships we need to educate
people in protecting their own rights, and creatitigeir own individual relationship
arrangements, whilst bearing in mind the fact thaten in particular have not usually been
equal participants in contractual agreements (de@@r 1). The consummation requirement
in marriage is a form of expressing ‘ownership’ npthe body, and in this light, the

homosexual body is not deemed worthy of ownership.

142 Geller, J. 2001 quoted in Barker op cit n14 pg 248
143 \Women and Equality Unit, op cit n13 pg 32
144 Auchmuty op cit n16 pg 112
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This thesis has strongly argued against marriadenr®n accepts that marriage holds an
idealised position in society, yet argues thasitn fact a “moving target... [l]ts content is
contested through fluid patterns of spousal expiecis and interdependencies and increased
reliance on ‘personal fulfilment when making chesc about the continuation of
relationships.**® This is a romanticised conception of marriage, &#mel very fact that
consummation still remains a legal requirement reedrat marriage is an extremely
dangerous institution, requiring heterosexualityha attempt at a heterosexual norm from its
participants. This legitimising power of the lawsh@ow been extended to same-sex couples,

but only to those who conform to heterosexual gleélaspiring to marriage.

5.6: Conclusion

It is very important for us to understand that wate-sex couples seek is
an acknowledgement that their relationship is rbhak legal significance
and carries rights and responsibilities. It is aatommercial contract; it is

something very differeri:®

What is clear is that whilst the idea of marriageesl not sit well with radical feminists,
historically “the fact that lesbians and gays..ef@] prevented by law from doing what

heterosexuals can do almost without even thinkibgug it prompts equally strong

145 Glennon op cit n28 pg 257
146 Baroness Scotland of Asthal, HL Deb 24 June 2@04662 cc 1362
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feelings.™ It is therefore equally ‘feminist’ to both agreedadisagree with gay-marriag®.
Unfortunately the CPA and M(SSC)A fell short of aeyolutionary impact gay relationship
legislation could possess, as they were both draétaeflect marriagé’® Even if same-sex
marriage could undermine “compulsory heterosexydlitis should not immunize marriage
itself from interrogation. Marriage, as much as-ndt more than- heterosexuality, is a

150

political institution,”™" and this is why | have included an analysis of s@@x marriage in

this research.

The creation of civil partnerships, and the expamsd same sex marriage, with their implied
sexual element has left unchallenged the base gdsumihat “thereshouldbe a distinction
between the ‘benefits’ that conjugal and non-coajuglationships are entitled to (that is,
that conjugal relationships should be privilegeahd that conjugal relationships are more
easily definable and identifiable than non-conjuggdhtionships** The line drawn by the
state in protecting and prioritising conjugal relaships means that the sexual relationship is

still at the top of the hierarchy?

| argue that all civil partnership status and same-marriage achieve is the extension of

definitions of sex and love. The couples at thedbghe hierarchy are still expected to love

147 Auchmuty op cit n16 pg 106. Further, “the questidrether lesbians and gay men should pursue thetog
marry is not the same as the question whetheratlveid wrong in its refusal to honour same-sex rages.”
Card op cit n11 pg 5

148 Halley, J. ‘Behind the Law of Marriage (I): FroneSus/Contract to the Marriage System’ (201@QJrbound
Harvard Journal of the Legal Leftgs 1-58; Robson op cit n93 pg 80

149 Barker op cit n14

150 Robson, R. 'Compulsory Matrimony’ in Fineman, M.2gckson, J.E & Romero, APeminist & Queer
Legal Theory: Intimate Encounters, Uncomfortablen@arsationsSurrey, Ashgate, 2009 pgs313-328, pg313
51 bid pg 247

152 5ee for example Baroness Wilcox HL Deb 22 Aprid2®ol 660 cc 394-395
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one another, and are still expected to be havingadeelations>® Anything short of this
would be deeply troubling for a society that digllieves that marriage creates the most stable
environment for children, love and sex. Yet sex kve are the most difficult elements of a
marriage to prove. One can show financial deperelémough bank accounts for example.
One can show whom they nominate as next of kimutdin forms provided by employers or
hospitals. Yet the romantic mythology of love amd play a key role in relationship forms,
despite being ‘invisible’. Shipman and Smart claiiove and marriage are seen as the
cultural justification for each other and marridgeéaken to be the demonstration of lov&"”
The aim of creating equality seems to have falleorts for consummation and adultery are
not deemed equal concepts, and further, some abircan refuse to conduct same-sex
marriages. More than this, same-sex couples novwe laachoice of one institution, whilst
opposite-sex couples are still refused entry td partnerships! When challenged on this,
the Government argued that there is no need tonéxtevil partnership to heterosexual
couples. Civil marriage and religious marriage adie exist, which provide the benefits of a
civil partnership:>® Yet this fails to acknowledge that marriage “i good for queers, it is

not good for unmarried heterosexuals, and it isroftot good for heterosexual womért”

Same sex marriage and civil partnership furthergtise care, imitate heterosexual marriage,
and forgo “the perfect opportunity to rethink imaalical way the institution of the family in
law.”**" The extension of marriage to same-sex couples flidbered the advantages

associated with marriage. There are the personanaages- for example those provided by

153 Rubin op cit n68 pg 279. Harding’s research redpats argued that civil partnership created ancttes in
the legal hierarchy of relationships: Harding apndi35 pg 525
134 Shipman & Smart op cit n22 at 4.2
135 Maria Miller, Public Bill Committee: 12 Februarp)23: Marriage (Same Sex Couples) Bill
16 Graham op cit n20 pg 24
157 Stychin op cit n51 pg 570-571
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the work place for those in marital relations- ahdre are family benefits that all who are
linked by marriage are entitled to. Boyd argueg thhilst the struggle for recognition has
been a legitimate and necessary cause, she fesght not to be seen as sufficient to
achieve social equality across class, race and egedifferences as they intersect with

sexuality.**®

It appears evident that the government has extemtidedscope of a discriminatory and
harmful institution to encompass a larger portidrsaciety, whilst expressly claiming that
the extension is an attempt to create equalityk&blcontends that “the desire to marry in
the lesbian and gay community is an attempt to mitimé worst of mainstream society, an
effort to fit into an inherently problematic institon that betrays the promise of both lesbian
and gay liberation and radical feminisii:"though Eskridge has argued the converse in that
gay marriage is a radical challenge to the traditiagender roles of marriag®. | cannot
believe that the inherent patriarchy of the maeiagstitution will be dispelled by having
partners of the same sex. Patriarchy is entrencretiwill only be compounded rather than
disrupted with gay marriage. Auchmuty states thatgroblem with marriage is not just the

mere presence of men, but the

privileged status of the institution over all othifestyles and statuses
(especially for women), its role in the privatisatiof care, the relentless

cult of love and romance, so often followed by gdm@ntment and

158 Boyd op cit n14 pg 378

139 polikoff, N.B. ‘We will get what we ask for: whegalizing gay and lesbian marriage will not distiethe

legal structure of gender in every marriage’ (1988Yirginia Law Reviewgs 1535-1550 pg 1536

180 Eskridge, W.N. ‘The Ideological Structure of than$e-Sex Marriage Debate (And Some Postmodern

Arguments for Same-Sex Marriage) in Wintemute, RABdenaes, M. (edd)egal recognition of same-sex

partnerships: a study of national, European, angitinational lawOxford, Hart Publishing, 2001 pgs 113-129
293



disempowerment, and... the extent and seriousnes®roestic violence
within marriage. Second-wave feminism was also attarised by a deep

suspicion of the Staté!

Radical feminism has been under-utilised in theatksband could further be utilised by gay
and lesbian people to create a “political and caltproject... there is [for example], virtually
no public critique of pornography and, more gengrdhe sex industry in the gay male
world.”*®?|n effect, whether gay marriage or civil partnépshare viewed as marriage or not,
“the goal should surely be to get rid of it, oledst to let it die out of its own accord- not to

try to share in its privileges, leaving the indbigi out in the cold*?

181 Auchmuty op cit n17 pg 491
182 Jensen, R. ‘Homecoming: The Relevance of Radieahifism for Gay Men’ (2004) 47ournal of
Homosexualityd14 pgs75-82 pg 79
183 Auchmuty op cit n17 pg 497
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2
X

WHERE DO WE GO FROM HERE?

Preceding chapters have shown that family formeticeiships which contain a conjugal
relationship at their core are privileged by lavaw.makers assume that there should be a
difference in legal provision to conjugal and namjtgal couples. This chapter assesses
what, if any, impact non-conjugality and the remow& consummation would have on
understandings of family and sex. The radical feshiaim here is to build on the observation
that “power differences are routinely sexualizefhnd we should] engage in critical self-
reflection about the way those power relationscaftbe most intimate aspects of our lives
and ask if there not other ways to structure owgslithat will be more satisfying.”l outline

the legal challenges to marriage that have emewgedh serve to question the legal
privileging of sexual relationships, and then pdavanalysis as to the value of the marriage
institution today. This chapter also assessesntpoitance of including non-consummation
as a ‘voidable’ factor, rather than one which reagemarriage ‘void’. The chapter concludes
with an argument for the dissolution of marriagéhilst providing some suggestions and
examples of alternative understandings and coraeptof relationships, commencing with

the removal in law of sex and the primary act ofitahsex- consummation.

! Barker, N., ‘Sex and the Civil Partnership Act:eTfuture of (non) conjugality?’ (2006) eminist Legal
Studiespgs 241-259 pg 247
2 Jensen, R. ‘Homecoming: The Relevance of Radiehifism for Gay Men’ (2004) 4Tournal of
Homosexualityd14 pgs75-82
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Conjugal (nuclear) ‘normal’ relationships are nader the norm. In fact “the norm seems to
be the diversity of family form, not the one-sizis-all structure of marriage.> There is
now a diverse spectrum of households which contaudtiple generations, single parent
households, siblings, friends or senior citizen® Whe together, to name a few, the primary
relation of which is not based on sexual intercefir8ut the legislature has been particularly
slow at keeping up with familial changes, in the@@&@erhaps, that a failure to change might
encourage people to engage with marriage, as incdse of M(SSC)A. Chapter 5
demonstrated that when expansion has occurredsitbeen modelled upon marriage, and
serves to bolster marriage and marriage-like i@latips alone. Instead of trying to fit more
and more relationships into the marriage model,sleuld “abolish marriage as a legal
category... All relationships between adults [sHpulbe nonlegal and, therefore,
nonprivileged- unsubsidized by the state. In theg/wequality” is achieved in regard to all
choices of sexual relational affiliations. | sugges destroy the marital model altogether and
collapse all sexual relationships into the samegzaty- private- not sanctioned, privileged, or

preferred by law?

Society and law have created a situation in whithexual acts, whether viewed through the
lens of feminist theory, medical perspectives d¢igien for example, are deemed acceptable
(legally privileged) or not. Rubin states, “heteswsal encounters may be sublime or
disgusting, free or forced, healing or destructiggmantic or mercenary. As long as it does

not violate other rules, heterosexuality is ackremgled to exhibit the full range of human

® Ettelbrick, P.L., ‘Domestic Partnership, Civil omis, Or Marriage: One Size Does Not Fit All' ( 262001)
64 Albany Law Revieygs 905-914 pg 906

* www.beyondmarriage.org/full_statement.hitatcessed 19/06/11)

® Fineman, M.A. The Neutered Mother, the Sexual Family and Otheerifisth Century Tragedieisondon,
Routledge 1995 pg 4-5

296



experience® The CPA and M(SSC)A implicitly moved ‘homosexuailts’ to the legally
acceptable sphere though the sexual acts were reghdlevisible, perhaps indicating that
homosexuality was not felt to encompass the oppdytao ‘exhibit the full range of human

experience.’

6.1: Is non-conjugality a threat to the ‘family’cheex?

Despite changes, sexual acts have remained a kgytavdistinguish relationship forms.
What importance does the sexual element of a oalslttip hold for law? If one holds that
procreation and inheritance is the key, then whampotent or non-conjugal units? There
does not appear to be a clear reason for requsergn legally privileged relationships, nor a
reason for requiring consummation as consecrati@noarital union and the first instance of
marital sex. Family forms that are not built upatdnosexual intercourse fulfil many of the
functions that conjugal units do, and could behfertbeneficial to women who are subjected
to second class status within matrimonial relatigdternative family forms are also capable
of family functions such as love, emotional andafinial support, and the bearing and raising
of children. Chapter 2 outlined the existence ofrrages in which the male partner was
impotent for example. These marriages are not aatioally void, but are voidable if the
husband remains impotent with his wife for the tioraof the marriage. What would be the
harm in all marriages being non-sexual in the efdke law? Clearly humans would not fall
to continue repopulating the earth, as many childiee born outside of marriage, and no
longer suffer the stigma of illegitimacy. Jenseguas that whether or not we manage to end
up in a conjugal relationship should be of lessartgmce than the feeling of community. He

argues that the objective for all should “not siynpk finding that “special someone” but,

® Rubin, G., ‘Thinking Sex: Notes for a Radical Theof the Politics of Sexuality’ in Vance, C.S (é@lpasure
and Danger: Exploring Female SexualBpston, Routledge & Kegan Paul, 1984 pgs 267-31282
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rather, helping to build such a community basemh. principles of justice and equality as
understood within a radical [feminist] framework& shared radical feminist outlook will be

more fulfilling than a conjugal relationship.

Conjugality has been most openly challenged atciatupoints in the evolution of the
relational status of same-sex couplgésghd it seems that the only threat non-conjugality
would pose is one to the symbolism and discoursmarfiage. Symbolically, marriage has
always been the highest commitment (legally andtemally) that one human can make to
another. Because of this, our entire discourseosnding relationships is built upon our
understanding of marriage. Prior to the M(SSC)Ay fsreends would often jokingly refer to
their partners as their ‘husband’ or ‘wife’, utihg the very labels marriage has always
attached to the durable relationship. The word scommation’ is automatically associated
with the first instance of sexual relations in mege, even though the word can be used in
other contexts. To remove the consummation requngérintom law would lead eventually, to
a different understanding of the word, and furtliee, breakdown of the sexual expectations
of marriage. The symbolic threat is perhaps moreoge when viewed from a religious
perspective. Consummation is the Judeo-Christimsexration of the marriage; the instance
upon which the husband and wife historically becaome flesh. In practice however,
religious groups that hold these values would camito incorporate consummation within
their religious marriages, and there seems no appaeason not to remove consummation

from existing marriage law on religious grounds.

" Jensen op cit n2 pg77
8 Glennon, L., ‘Displacing the ‘conjugal family’ liegal policy- a progressive move?’ 200&8ild and Family
Law Quarterlyl7 pgs 141-163 pg 152
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6.2: Legal challenges to conjugal relationships

Prior to the UK Government’s proposal to extend mage to incorporate same-sex couples
(thereby absorbing more couples into the existiragriage institution), legal challenges to
the definition of marriage were generally brougiitsame-sex couplésAs no case law yet
exists to challenge the M(SSC)A, here | presentesahthe case-law that emerged in
challenging civil partnerships and conjugal relasioips in general. With the creation of civil
partnerships, a new and weaker target emergethdédetal exploration of the discrimination
against non-conjugal relationships. The CPA facdégal challenge to its reliance upon
‘couples’ in the case dBurden and Burden v. The United Kingd8nHere, two cohabiting
elderly sisters argued that the CPA was discrimoiryatin its omission of familial
relationships from its scope of inclusion. The ®ma of an explicit sexual requirement
meant that the sisters felt able to argue thatsabual or non-sexual) same-sex relationships
should be included in the Act’s provisions. Theesis argued that civil partners would not be
liable for inheritance tax, yet when one of thaesis died, the remaining sister would be.
Given that there was no sexual element encapsulatib@ CPA, the sisters argued that their
relationship was fundamentally no different froncigil partnership. The court dismissed
their claim. Humphreys observed that, “it is handsee why it would be a good thing for
sisters who have entered a civil partnership farreeasons to have to go through a process
identical to divorce in order subsequently to maffyThe very fact that the case could
emerge at all signifies the importance, and nosatbn of consummation in marriage, in
making legally privileged relationships easily itléable, and the legal and societal

confusion that ensues from its omission from refehip legislation. Had the civil

® Cases where there has been some success havevteehrough focusing on other matters such as renta
agreements, or definitions damily, rather than definitions of marriag€haidan v. Godin-Mendozg2004]
UKHL 30; & Fitzpatrick v Sterling Housing Association [#D01] 1 A.C. 27

19Burden and Burden v. The United Kingd(2n08) 47 E.H.R.R. 38

" Humphreys, J., ‘The Civil Partnership Act 2004n®-Sex Marriage and the Church of England’ (2@6)
Ecclesiastical Law Journ&@8 pgs 289-306 pg 293
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partnership legislation bolstered its prohibitedjées of relationship clauSewith a non-
consummation one a case liBardenwould never have materialised. As early as 20@3 th
government’s ‘Women and Equality Unit’ conductedaarch into the passing of the CPA,

recording that,

the proposed civil partnership registration schesna@med at addressing a
specific shortcoming in the recognition of same-sexple relationships.
The Government believes that home-sharers, canersialings generally
don’t have the same case for being recognisedample. In the case of
siblings, they already have a legally recognisdatisships to each other,
and the rights to reflect that relationship, inaaresuch as inheritance and
when visiting in hospital. This does not apply teaane-sex couple who can

be treated as two strangers under currentfaw.

It is clear from this that the key word/relationsig ‘couple’. The siblings iBurdenwere a

couple, in that there were two of them, and thesp alared for each other whilst sharing
finances and a home. But the key component of apieo in the governments thinking is a
sexual element, despite the absence of a sexuakeaent in the CPA to distinguish two
same-sex people as a ‘couple’ or not. Pearce exgplhat the near-success of Biledencase

can be blamed on the concessions made by the goeatnwhen enacting the CPA.
Religious lobbying meant that civil partnership &®e an undefined relationship, which

lacked not only a sexual element, but also religicontent, creating a status of “merely

12CPA s3(1)(d)

3 Women and Equality UniResponses to Civil Partnership: A framework forlggal recognition of same-sex
couples (November 2003) http://www.equalities.gov.uk/pdf/Responses%20to%i2MB20Partnership%20-
%20a%20framework%20for%20the%20legal%20recgnitiodéfh20same-sex%20couples.pdf (accessed
19/06/11)

300



material implications though this situation has now changed with theenent of s202 of
the Equality Act 2010which allows religious premises to voluntarily dowt Ccivil

partnership ceremonies.

Prior to the M(SSC)A, discussions of same-sex wiarere often linked to those of
cohabiting couples who were not married, under uh#brella concept of ‘unformalized
relationships’. Glennon argued that combining dssaon of same-sex couples wtauld not
marry, and opposite-sex couples wiwould notmarry would lead to difficulty in trying to
map a legal response. She explained that the “tatisn paper on civil partnerships
concluded that it was impossible to design a sirfiglenework to meet the needs of both
same-sex couples who wanted to formalize theitiogiships and opposite-sex couples who
did not want to marry® As such, the scope of civil partnership was nalyodrawn.

Glennon however, sees this as beneficial;

...opening up registration &l couples could have permanently entrenched
the use of relationship form in legal policy, peayzged the exclusion of
those who do not formalize their relationship, amhihdered the
development of a more beneficial long-term anteasialist strategy which
demotes the significance of relationship statugauour of a functionalist
approach which asks more critical questions aboeitieégal obligations of

family members?®

1 pearce, A., ‘Coupledom’ (2008) 15&w Law Journa¥328 pgs 951-953 pg 951

15 Glennon, L. ‘Strategizing for the Future throudie tCivil Partnership Act’ (2006) 33ournal of Law and
Society2 pgs 244-276 pg 249

18 Ibid pg 250
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It was generally accepted that relationships suehtha one evidenced iBurden were
different from relationships that could constitateivil partnership, the difference at the time
being the “legal inability of same-sex partnerddonmalise their relationships, and if so then
the government’s position seems to reinforce thewvvithat opposite-sex partners should
simply get married if they want the legal benefitisd protection that comes with that
status.*” Again, this difference relies on the definitiontafo people as a ‘couple’, and the
implicit sexual relationship this suggests. Parkamary discussions surrounding the CPA
ranged from those who wanted the legislation teceits primary purpose- that of providing
legal rights to same-sex couples- to those who &dattte legislation to be a catch-all for
relationship forms that fell outside of existindgatenship legislation. For radical feminists, it
was a very difficult time, as discussed in Chaptewhilst radical feminists want women to

have rights, they do not want those rights to b&nlddo a relationship status.

There followed several anxious exchanges in theseloaf Lords, which led to Baroness
Scotland of Asthal extensively outlining the “caesiable rights already enjoyed by relatives
who care for other relatives or live with them &gnificant periods before the death of one
or the other.*® She comprehensively detailed the existing arraegesn concluding that the
new legislation was “specifically designed to mée® needs of same-sex couples. The
solution to their problems has been determined bg particular nature of their
relationship.*® She was able to phrase her argument as such, dseitawas believed that

civil partnership would negate the need to eveemckimarriage to same-sex couples.

7 Diduck, A and Kaganas, Family Law, Gender and the State: Text, Cases aatkiidls (2" ed) London,
Hart, 2006 pg 68

'8 Baroness Scotland of Asthal, HL Deb 17 Novemb@42@bl 666 cc 1450

Y 1bid cc 1452
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Baroness O’Cathain fervently argued for the induaosiof family members in civil
partnership, and claimed that the Act would lead‘dgoeater injustice than it claims to
address® if they were excluded. Yet even the Baroness' riissethat the scope of civil
partnership should be wide would not effectivelycalestruct existing understandings of
relationships. She insisted that relationships ‘pagtnerships’ betweemwo parties®* But
there is no guidance as to what would happen rethad been three sisters involved in the
Burdencase? The Baronesses argument’s read as an attaoky forms of sex that do not
conform to heterosexual understandings. She endeaddo distil the ‘normalising’ effects
of the CPA by drowning same-sex relationships aittiiw legislation that is a ‘catch-all’ for
those who do not live up to marriage. The samencanbe said for the M(SSC)A, where the
Government appears to be hoping that the sectibmaatrimonial law which have been
omitted (consummation and adultery) will be forgattand as many same-sex couples as
possible will be brought into the marriage moultieTBaroness was almost successful in her
push to extend the Bill, save for the House of Camsp and impassioned speeches from
Lord Alli for example, who explained that “this Bils about same-sex couples whose

relationships are completely different from tho$siblings.”?

Baroness O’Cathain’s supporters felt that the psedolegislation would result in further
inequality to those who would now fall outside battarriage and civil partnership. Lord
Maginnis stated; “the Bill undermines the tradiabfamily in two ways: it creates a form of

gay marriage and it ignores family relationshipsttie way that it distributes benefits.”

%9 Baroness O’Cathain, HL Deb 24 June 2004 vol 662363

2L Baroness Scotland of Asthal expressed this viewenetoquently than | can, when she asked “how would
three sisters living together choose which twohafmt would form a civil partnership?” Baroness Sl of
Asthal HL Deb 24 June 2004 vol 662 cc 1387

?2 Lord Alli HL Deb 24 June 2004 vol 662 cc 1369

% Lord Maginnis of Drumglass HL Deb 24 June 2004662 cc 1371
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However, these Lords’ true feelings were later aéa@ when Lord Maginnis stated that it is
unfair to punish those who “are not indulging inw@amatural sexual practicé?The Lords

wished to insulate marriage, and place furtherrictgins and pressure upon the gay
community. Baroness Wilcox unbelievably requiredrenof homosexual couples than she
did of those within the ‘pinnacle’ relationship: mage. She stated that “it is wrong for gay
people, who have suffered for too long from disanation, to secure for themselves what
this Bill gives and to resist it for others, whaeagqually loving, equally committed and
equally debarred from the ability to mar’."Why did she not demand the same from

married couples?

6.3: The value of marriage

At its inception, marriage appeared to be “of cdesble legal advantage to all women,
unless they were prepared and could afford to neroalibate. The marital package deal
could afford to be extraordinarily unfavourabletbem.® Though times have changed, and
women no longeneedmarriage, the institution does not reflect thigl aontinues to be

extraordinarily unfavourable to women. This thdsé&s examined just one small aspect in
which marriage is unfavourable to women, and shdle inappropriateness of defining

legally significant relationships through sexuahtazt. Consummation symbolises the core
responsibility of marriage, and implies that thiatienship will remain sexual. Whilst at first

glance the GRA and the CPA seemed to herald amoethe sexual requirement, or perhaps a
diminishing of its significance, the previous chaptand the recent creation of same sex

marriage have shown this to be false.

% |dem

% Baroness Wilcox HL Deb 24 June 2004 vol 662 cc2138

% Hoggett, B., ‘Ends and Means- The Utility of Mage as a Legal Institution’ in Eekelaar, J.M & Ka8zN
(eds) Marriage and Cohabitation in Contemporary Societidseas of legal, social and ethical change- an
international and interdisciplinary studiyoronto, Butterworth, 1980 pgs 94-103 pg 96
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Marriage is a primary institution of socialisatianplace where people learn the norms and
values of their societ§. The most common definition of marriage is a letiglbased on
religious doctrine, which symbolises commitment] a@nivileges (hetero)sexual affiliation. In
the past, an exchange of vows was deemed more @uatlyconsummation, because “it had
the decisive advantage over the principal alteveatloctrine (which made copulation the
initiant of marriage), that it made possible a tniariage between Joseph and Mary without

impugning the perceptual virginity of the motherGfirist.””®

Marriage produces a hierarchy
within the institution and amongst other relatiapsiorms, and is the preferred institution for
procreation. Of course there are a myriad of otheanings, “perhaps as many meanings as
there are individuals entering, oot entering, the relationshig:"but radical feminists argue
that “no matter how much we try to avoid replicgtipatriarchal... relations, these are
reproduced in the institution of marriag®.The very institution is borne of patriarchy, and
although the language used in the consummatiorsetais gender-neutral, and despite some
women bringing forth claims of nullity, the resdaresented here has shown the falsehood
of the MCA'’s gender-neutrality. | have also demaaistd that whilst women have been able

to utilise non-consummation legislation, the ‘tym#’ woman has been closely monitored,

with most declaring that they are normal women wigh to be able to reproduce.

Marriage has perpetuated disadvantage against wanteapheld patriarchal power relations
most clearly identified by radical feminists, thgbuits traditional structure of a male-headed

household. Pateman argues society is built ondhginal contract’ which is a “sexual-social

" Collier, R.,Masculinity, Law and the Familyondon, Routledge 1995 pg 146

% Engdahl, D.E. ‘The Secularization of English Mage Law’ (1967-1968)niversity of Kansas Law Review
16 pgs 505-528 pg 507: Masson, J., Bailey-Harris @Probert, RCretney Principles of Family Lag8" ed)
London, Sweet & Maxwell, 2008 pg 14-15

% Fineman, M.A.The Autonomy MythNew York, The New Press, 2004 pg 99

%0 O0’Donovan, K.Family Law Matterd_ondon, Pluto Press, 1993 pg 48
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pact, but the story of the sexual contract has epressed® The society created through
this pact is a patriarchal one: “it is sexual ie tkense of patriarchal- that is, the contract
establishes men’s political right over women- atgb asexual in the sense of establishing
orderly access by men to women’s bodi®slh patriarchal society, the public sphere is
prioritised over the private sphere, and so “therysof the social contract is treated as an
account of the creation of the public sphere oil éigedom. The other, private, sphere is not
seen as politically relevant. Marriage and the rage contract are, therefore, also deemed
politically irrelevant.®® But they are not, they are still interfered witidatherefore to claim
that the family is private is “an incoherent ideal... the rhetoric of nonintervention is more
harmful than helpful® Because conjugal relations, (and consummation)pegsented as
natural in the private sphere, “so the law of nse-right and the sexual contract completely
disappear® Pateman argues that marriage should not be replaith civil contracts, for
these are also imbued with patriarchal knowledgd mequality and so marriagend

contract should be abolished.

O’Donovan asks if marriage is a sacred union, det@rminable contract?She claims that
marriage cannot stand as a legal contract: “itsid¢eare not negotiated by the parties, but
prescribed by law. It is not a contract freely eadeinto by any adult but is open only to

37 Marital roles are ascribed by

certain persons under specified conditions accgrtbniaw.
the law on the basis of gender, not at the dismmetf the partners. This results in the

sacrifice of personal autonomy, and unequal pastiemarriage is not a contract, it becomes

31 pateman, CThe Sexual Contractambridge, Polity Press, 1988 pg 1

32 |bid pg 2

* Ibid pg 3

3 Olsen, F.E. ‘The Myth of State Intervention in femily’ (1985) 18University of Michigan Journal of Law
Reformpgs 835-864 pg 835

% pateman op cit n29 pg 106

% O’Donovan op cit n28 pg 43

¥ ldem
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an institution- something entered into under thkeswf the institution. Even with the

expansion of marriage, these rules are heteronahatiefined.

Halley argues that marriage provides status, drporates elements of contract. She states,
“depending on how many elements of contract we atatyiage moves down the spectrum
towards contract. But everyone tacitly agrees itheéin never go all the way, because some
aspects of marriage are ineradicably different famdinary contracts. It is status plus some
fragmentary elements of contradt.Marriage and contract could be viewed as opposing
formats. Marriage when controlled by state becomelslic, (though it purports to be a
private institution) which is the opposite of caur which is “variable, private, and
controlled by the will of the parties not that dietstate® Marriage provides status, and
there currently exists no “law of being single.'h§ie people are only subject to law in the

140

case of “single fathers and single poor welfarapients™ and often these determinations

are made on the basis that the rules of marriag& dpply.

Herring suggests four alternative ways the statklaw might distinguish people who are
strangers from those who are in a close relatignghrstly law could rely on whether or not
a couple have cohabited for two years or more,artive a child. If so “they are given the
rights married couples and civil partners currertigve... The difficulty is in defining

cohabitation.** Secondly the focus could be on the kind of retetfop the couple have

developed. Here, one would question if the relatgm had “reached a depth where it

% Halley, J. ‘Behind the Law of Marriage (1): Frona8us/Contract to the Marriage System’ (201@)rbound
Harvard Journal of the Legal Leftgs 1-58 pg 2

% |bid pg 4

0 Ibid pg 31

*1 Herring, JFamily Law(4" ed) Essex, Pearson 2009 pg 98
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deserves a particular benefit? ...The difficultyhwthis approach is that it is very difficult for
a third party (e.g. a judge) to understand thereabfl a particular relationship. Some people,
for example, would attach great significance t@xausl relationship; others would pay little

attention to this*

Herring’s third suggestion is to shift the focusth@ agreement made between the couple.
Couples could be required, or encouraged to “peepad sign a legal agreement. This is only
satisfactory where the parties are aware of thefiterof doing so... even if such contracts
were drafted there is a fear that they would toldqy become out of date. [Any change in
circumstances would mean that] ...the contract wawed to be updated® This also
assumes that women have equal power in contraemr@ements, and does not prevent
couples from specifying sexual requirements inrthivate contractd’ Lastly, Herring
argues that the state could create an alternahgétution to marriage, “for example
registered partnerships. However, it is unlikelgttheople who do not wish to marry would
choose to register their partnershifisand | would argue that this would surely end up
amounting to marriage in all but name. The berdfiHerring’s suggestions is that at first

glance, they do not require consummation.

The French have a different system for relationskgognition and registration known as
PACS (Du Pacte Civil de Solidarité et du Concub&)agThe PACS allows two people-
whether living in a conjugal relationship or nai-register a contract in a municipality, which

reduces to writing their commitment to each otlaexd which must include the obligation to

“2|dem

“3|dem

“ See further Shultz, M.M. ‘Contractual Ordering Marriage: A New Model for State Policy’ (1982) 70
California Law Reviev pgs 204-334 at pgs 212-213

“*>Herring op cit n39 pg 98
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provide mutual assistance and support.... It isfjed as a universally available contract to
which all are equally entitled to participate o thasis of being members of the Repubifc.”

O’Donovan argues that “the problem with expresdreats is that their usefulness is limited
to the articulate middle-classes; the problem wntblied contracts is that their interpreters
are likely to be imbued with the patriarchal adi#s so rightly deplored in relation to
marriage.*” Yet marriage in its current form is already a cact (not in a traditional sense),
which is severely detrimental to women who partaket. A self-negotiated relationship

agreement should be the result of discussion antprmmise between all who are involved
within it. Within these discussions, one envisitimast discussions will occur surrounding the

sexual expectations of those in the relationship.

New South Wales has created new legal forms thatoadedge the limited and limiting role
of sex*® Cohabiting relationships have been designated fomms: those of a ‘domestic
relationship’ nature which are between two adultsowive as a couple, and a second
category of ‘close personal relationships’ whicte aron-sexual and can be within the
prohibited degrees of relationship for marriage. ilg¢hthis may appear to be a radical
feminists dream, there are still several issue$ siscthe fact that there are two categories-
those that are, and those that are not sexual-estgythat there are no other alternatives to
adult relationships. Also these relationships gy@rabased upon a relationship between two

people.

%6 Stychin, C.F., “Couplings: Civil Partnership ine United Kingdom’ (2005) 8lew York City Law Reviepgs
543-572 pg 551

“”O’Donovan, K. ‘Legal Marriage- Who needs it?’ (¥987Modern Law Revieywgs 111-118 pg 116

“8 property (Relationships) Act 1984 (NSW)
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So, why marry? O’Donovan claims that people comitm marry because “marriage has a
sacred, magical statu&’’Marriage is legally the culmination of two freethunequal acts
committed by the husband and wife uniting the paid establishing legal regulation. “The
performative acts by the couple are their voluntaking of one another as husband or wife,
with all that these terms connate; the sexualaitdy the ceremony is the seal of the union.
Law regulates entry into marriage, the ceremony taedvalidity of both. In that sense law
constitutes the marriagé®This legally constituted marriage is sacred andios because it

is unchanging- an ‘emblem of continuif{’ Even the creation of same-sex marriage has left
the institution of heterosexual marriage intacstéad of amending existing marriage law, a
new law was passed, mirroring nearly all the fesguwf marriage, except the most sacred-
consummation. Marriage’s sacred element is founditsncharacter “as an institution
[that]...calls on a past, understood and shareditima, and on an eternal future, a
perpetuity.®® | do not dispute this traditional element. Theoptisation of the married unit
for the production of children and legitimacy okagal relations is “learned yet known anew
by each generation and in each generative’aaithin marriage. But marriage’s traditional
elements stem from religion, and societal strusttinat are no longer the mainstream view. |
advocate for the dissolution of marriage as anitutgin but do not deny its religious

importance to some.

Hyde* relied on the belief that “legitimate unions ers#or ‘natural’ order of sexuality, and

this assumption has shaped marriage law in profoways.® Defining our (legal)

“9 0’Donovan op cit n30 pg 44

*0 |bid pg 45

*L |bid pg 47

2 |dem

%3 |dem; Honoré, TSex LawLondon, Duckworth 1978 pg 39
*Hyde v. Hyde and Woodmang&866] LR 1 P&D 130
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understanding of marriage on the basis of a casa the late 1800’s, has resulted in the
continuing importance of the consummation requimetrfer heterosexual couplebtyde’®
insists that the marriage union be undertaken vafiup. Poulter has examined the few
Victorian cases based upon the principle of volinéss>’ finding that there have been cases
which have granted decre®¥sand others in which decrees have been défiatihere
decrees were granted, there were overt demonstsatio the part of the wife that she had
been forced into the marriage, including duresshéy husband during the ceremony, and
examples of her throwing her wedding ring on tl®iflat the ceremony. Instances of these
situations have diminished since the governmerdsgmtion of the need for protection for
those who are being forced into marriages and ereatt of theForced Marriage (Civil
Protection) Act® Where a marriage has taken place, the court toiesssess whether the
person’s will was overborne. At one time, the cewvbuld only provide a decree for nullity
if there was a threat of immediate danger to lifab or liberty. However this does not take
account of people’s differing tolerance of thredts.such, the Court of Appeal has held that
the test is a subjective one of whether the threat¥or pressure could be sufficient to

destroy the consent given and to overbear theofithe individual®*

The Hydée’? requirement of a union for life is also bizarre.the time that the judgment was

passed, thdatrimonial Causes Act 185&as the current law, and contained provision for

% Brook, H.,Conjugal Rites: Marriage and Marriage-like Relatitips before the LaWew York, Palgrave
Macmillan, 2007 pg 56. One must remember that theety expressed in this case was also a resutenf
Mormon marriage that was under discussion.

% Hyde v. Hyde and Woodmanssecit n54 at 133

" poulter, S., ‘The Definition of Marriage in Endlitaw’ (1979) 42Modern Law Revieygs 409-429 at 410

8 Scott v. Sebright1886) 12 P.D. 21Bartlett v. Ricg1894) 72 L.T. 122Ford v. Stie{1896] P.1

9 Miss Field’s Casé1848) 2 H.L.C. 48Cooper v. Cran1891] P. 369

¢ Forced Marriage (Civil Protection) Act 2007

®1 Hirani v. Hirani (1982) 4 F.L.R. 232 CA. See further discussioBiadney, A. ‘Duress, Family Law and the
Coherent Legal System’ (1994) Modern Law Revieygs 963-972 in which comparisons are drawn between
Hirani and Scottish case law on the matter.

%2 Hyde v. Hyde and Woodmansgecit n54
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divorce decrees in English courts. As such, “hoentleould Lord Penzance have included
within his definition of legal marriage the requitent derived from Christian doctrine that it
be “for life”?"®* More to the point, how can this still be requiteday, in a society with
diminished marriage rates and increased divoraes?aPoulter suggests that as a staunch
Protestant, perhaps Lord Penzance in the caddydé felt that polygamy was morally
abhorrenf® This belief in marriage for life was earlier ensalated in the case &vans v
EvansS® where Lord Stowell claimed “the general happinafsthe married life is secured by
its indissolubility. When people understand thaytimust live together...they learn to soften
by mutual accommodation... they become good husband good wives, from the necessity
of remaining husbands and wives, for necessity p@werful master in teaching the duties

which it imposes ®

Given societal developments (and the existencawoirce at the time), we could read Lord
Penzance’s phrase ‘for life’ as; ‘for life, or Urdi decree of annulment or divorce is given’
though this idea could be attacked as “tendingatwifice the quality of idealism for legal
pedantry.®” The retention of the phrase serves to ignore éadity of increasing divorce
rates. Probert explains that although the numbediwbrces granted was a very small
number, it was a dramatic increase to previousrdevoates, and it was possibly feared that

the marital stability of the early 1800s had bewst$

8 Poulter op cit n57 pg 419

% See further Vesey-Fitzgerald, S.G ‘Nachimson’s atydle’s Cases’ (1931) 4Zaw Quarterly Reviewpgs
253-270 at 255. However now attitudes towards paotyg have become more liberal, see further: Poufitdy,
English Law and Ethnic Minority Custorhendon, Butterworths 1986

8 Evans v. Evangl790) 1 Hagg.Con. 35

®|pid at 36-37

" Poulter op cit n57 pg 421

% Probert, R. ‘Hyde v Hyde: defining or defendingriiege?’ (2007) 1€hild and Family Law Quarterl pgs
322-336 at 331
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Marriage was also required to be a union betweem man and one woman, legally

reinforcing heterosexuality, and serial monoganifis requirement negatively affects those
who wish (or are required by religion) to engagealygamous relationships, as does the
phrase ‘to the exclusion of all otheP8’A person who is lawfully married cannot contract a
second marriage before the legal ending of thd. fifhie historical reasoning for the

declaration of marriage for one man and one womas wery much a result of the Victorian

age, and perhaps an exaggerated response to tbeivedr threat of the other- Mormon

polygamous marriag€.The effect of polygamous marriages has been detitby statute’?

but ironically, the use of ‘one man and one womidngn became synonymous with cases

involving transsexuals.

The Canadian Law Commission provided a more efficienderstanding of relationships
within their research into adult relationshipsefer here to other jurisdictions solely because
the U.K has not commissioned such research, ancefte it would be difficult to
definitively speak about the UK. | point to the won Canada and other jurisdictions, not to
say that we should draw the same conclusions, ddal, these are alternatives being
explored in other jurisdictions, and perhaps weusthpay attention to the research they are
producing. It would be naive to say that we shoutebleheartedly adopt the suggestions of

other jurisdictions.

The Canadian Law Commission held that “state regulaf personal relationships should...

seek to enhance other values: personal securityagyr and religious freedom, while

%9 See Poulter, SHyde v. HydeA Reappraisal’ (1976nternational and Comparative Law Quarter®s pgs
475-508

0 Fishbayn, L., “Not quite one gender or the othéfarriage law and the containment of gender treublthe
United Kingdom’ (2006-2007) 13ournal of Gender, Social Policy & the La&wpgs 413-441 pg 415

"I Matrimonial Proceedings (Polygamous Marriages) A872
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pursuing legitimate government objectives in a ceheand efficient mannef? If the state
were willing to recognise these qualities over gjualities deemed to be associated with sex,
eventually a community would emerge in which we {gldoe encouraged to explore “non-
exploitative, non-abusive possibilities in lovender, desire and sex- and in the creation of
new forms of constructed families without fear ttras searching will potentially forfeit for

us our right to be honoured and valued within @mmunities and in the wider world>

Marriage is such a fundamental part of society thatlso holds discursive importance.
‘Husband’ and ‘Wife’ have legal and symbolic meapias does the ability to live up to these
labels. Brownmiller's work argues that penetrati®a word which describes “what the man

does.”™

A proper (equitable) contract demands that no @aaces taken of substantive
attributes- such as sex. “If marriage is to beytadntractual, sexual difference must become
irrelevant to the marriage contract; ‘husband’ dmdfe’ must no longer be sexually
determined. Indeed, from the standpoint of confrasen’ and ‘women’ would disappeaf™’
The language of consummation is also interestingu ¥an consume a body with your
mouth- cannibalism. But consummation, gives a chffié form of pleasure, and a different
discursive meaning. Marriage serves to provide aleproperty in women, and the wife “has
no corresponding right. After consummation furtheterosexual acts are assumed to take

place in accordance with male desire. It is evidbat the law approves heterosexuality in

marriage but withholds its constitutive power frather relationships not legally approved.

2 Law Commission of Canad8eyond Conjugality- Recognizing and supporting elgeersonal adult
relationships2001 pg xi

8 Opcitn3

" Brownmiller, S.Against Our Will: Men, Women and Rapendon, Secker & Warburg, 1975 pg 334. She also
discusses feminist works that argue for alternath&rourse, such as the use of the word ‘enclosore’
‘insertion of the penis.’

> Pateman op cit n31 pg 167. See also Halley opScjig 15
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The requirement of consummation places primacy emepative sex, an act constitutive of

masculinity.”®

Through the insistence upon consummation as the &t in the heterosexual marriage
ceremony, case law has created a body of knowledlgeale sexuality, which serves to
marginalise other sexual acts. Medical developmbate also catered to this requirement
with the development of Viagra for example. “Thessinary position, in which the woman
lies under the man and facing him in readinesscfution, has been privileged in this
discourse... Although marriage law does not denthatithe missionary position is adopted
for consummation, it is clear that non-penetratisexual activity is insufficient”
Mackinnon takes this further and states that whaekual is “what gives a man an erection.
Whatever it takes to make a penis shudder anaistiffith the experience of its potency is

what sexuality means culturally®

Lord Penzance’s classification of the marriage idamis archaic but its use in law seems
consistent in cases where traditional understasdofgnarriage are perceived to be under
threat. Interestingly, all of the criteria requiréddr Lord Penzance’'s marriage are also

applicable to cohabiting couples,

8 O’Donovan op cit N30 pg 46; Thomson, M. ‘Viagratida: Sex and the Prescribing of Familial Mascuini
(2006)Law, Culture and the Humanitiéspgs 259-283 pg 271

" O’Donovan op cit n28 pg 46. Jeffreys states thatvery idea of sexual ‘dysfunction’ demonstratestielief

in the existence of ‘correct sexual function.” deyk, S.Anticlimax- A feminist perspective on the sexual
revolutionLondon, The Women’s Press Ltd, 1993 pg 31

8 Mackinnon, C.A..Toward a Feminist Theory of the St&tambridge, Harvard University Press, 1989 pg 137;
A Southern Women’s Writing Collective, ‘Sex Resrgta in Heterosexual Arrangements’ in Leidholdt,&D.
Raymond, J.GThe Sexual Liberals & the Attack on Feminidew York, Pergamon Press 1990 pgs 140-147 at
pg 140
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after all there may be cohabiting unions that aretosexual, lifelong and
monogamous, just as there may be marriages thabddulfil all- or, in
those jurisdictions that allow same-sex marriags; of these criteria. As a
definition of marriage, then, Lord Penzance’s descriptiommairiage is
seriously flawed, since it is capable of encompagsi large number of
persons who are not married while at the same ¢ixeuding a significant

number of married couplés.

To effectively change our conception of the consatiom requirement, we need to start with
changing, or preferably eradicating marriage. Probegues Lord Penzance’s words were
shaped by the historical context, and were not ewemediately regarded as defining
marriage® The criteria offered for a legally recognised riege has not always been taken
literally in all contexts: “when considering theadtability of divorce, the courts have not
insisted that a marriage be ‘for life’, nor hasagaition been denied to ‘non-Christian’
marriages.®! She concludes that Lord Penzance’s configurationasriage be understood as
a defence of the institution, rather than a debnitof it. Understood in this way, modern
judges could move away from the constraints of ¢tase. Other than the few criteria outlined
here for a valid marriage, there is not an all eanimg definition that is consistently evident

across all married couples which seems to makeslawibrace of the institution unusual. To

" Probert op cit 68 pg 323

8 |n wasn't until 1892 that a law textbook advocatieel case oflydeas the definition of marriage, and the case
was not referred to by another court until 188&@Bethel(1888) 38 Ch D 220. It was referred toAimmitage

v Armitage(1866) LR 3 Eq 343- but had little influence upbat case. See further also: Probert op cit n68 pg
322-325

8 probert ibid pg 322
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‘be married’ does not indicate how the couple arally living their lives or expressing

morality 2

6.4: Arguments for the dissolution of the marridmgitution and consummation

While marriage is considered contractual rathemnthaconsequence of
status, there are three parties to this contrhetntan, the woman, and the
state. Although the man and woman have limited pdwalter the terms of
the marriage agreement, through prenuptial agreesmér example, the

state retains enormous powr.

What benefit is obtained through this state involeat? Could an institution that is so deeply
embedded in society ever truly be removed as alsoEality? | argue probably not, though
this is not a very radical feminist view. | maimtdhat it is unlikely that marriage would ever
lose its symbolic importance, but it could indeedd its legal significanc¥.The marriage
rate has decreased, but not at a sufficient ratkatm a successful radical feminist campaign.
Brook has argued that even if marriage were to lmished, conjugality would still be
“unavoidably inscribed in the body politf®’purely as a result of the amount of time this
institution has existed. Despite the drop in mageigates, the extension of marriage to absorb
same-sex couples demonstrates Governmental (ahdgsesocietal) belief that marriage is
the ‘correct’ institution for the containment ofxsel relations. Whilst purporting to examine

alternative family forms, the report compiled by thaw Commission in Canada still ended

8 Fineman op cit n29 pg 75

8 Robson, R.Sappho Goes To Law Schatw York, Columbia University Press, 1998, pg 149

8 O’Donovan op cit n30 pg 56

8 Brook, H., ‘How To Do Things With Sex’ in Stychif,. & Herman, D. (eds)aw and SexualitiMinnesota,
Minnesota Press 2001 pgs 132-150 pg 143
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up referring to marriage in a way which suggested the authors felt that marriage was the

superior relationship forrif.

Throughout my research | have encountered the samguestions from most of the people
| have explained my work to. Firstly, what is theind of writing a thesis on removing the
consummation requirement when it will never happétériage is too fundamental to
society, and consummation is a fundamental eleroént. Secondly, if it were to ever
happen, what possible benefit could it provide ngbedy? This thesis has suggested the
abolition of marriage from within, starting witheglmost basic and most harmful function and
assumption of the marital relationship- that itlvideé sexual in nature. When it comes to
marriage, radical feminists should focus on forsegual activity- consummation. The case
law in Chapter 2 showed how non-consummation has lbeed to nullify otherwise loving,
caring, and supportive marriages, some of whichehawven resulted in children, but no
understandable reasoning for this is given by thets or the legislation. Arguments calling
for the end of marriage generate discussion abmsurang sexual promiscuity, and
appropriate environments for the raising of chihldraeither of which are guaranteed by
marriage. There appears to be no reason to st haconsummation requirement, even if it
only serves to make a marriage voidable, rather swomatically void. This is argued from
a radical feminist perspective because radical desm most clearly provides a solution to
the problem of legislating consummation. First wd@minism would argue that the non-
consummation clause be altered to better reflexirtblusion of women’s views. | disagree,

for the very construction of sexual intercourse ahilefines consummation is patriarchal in

8 See pg xvii of the Commission Report. Here the @saion explain that registered partnerships won'’t
require a residential element “just as in marridgge is no requirement that married couples Ibgether.” It is
unclear to me why the comparison to marriage néedse made, when the Commission is supposed to be
moving away from ‘marriage-like’ relationships.skems the comparison is drawn to reassure thosenigiu
worry that any new relationship forms are not naayerlike enough. Law Commission of Canada op dt g
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origin, and could not be overcome with a changéhe formulation of the consummation
requirement. Further, third wave queer theory B émgrossed in detailing the “complex
network of social relation&” that women are in. In breaking down female idgritito many

small components, no significant social change aukr occur. Radical feminism’s strength
lies in its unifying force, uncovering the harm tthn-consummation legislation does to
women. Radical feminism most successfully tracespthtriarchal development of law and as
Chapter 1 showed, radical feminism also shows tgswvin which heterosexuality reproduces

itself, through consummation and marriage.

| argue for the abolition of ‘sexually-defined’ abnships because society is too heavily
reliant upon sexual definitions of relationshipthieTexpansion of marriage to same-sex
couples reinforces this view, and | argue that timther demonstrates that marriage will not
become one option on a menu of relationships fobmsrather it is restating its primacy by
becoming the only relationship form. In trying taéicate the sexual element of marriage-
and consummation as the primary instance of th@én Inot ignoring the importance that sex
can have for both homosexual and heterosexual esuplt rather using consummation to
unmask the inherent sexism, patriarchy and subatidim of women which lies in marriage.
Furthermore, the very fact that a marriage could nodlified on the basis of non-
consummation alone is deeply troubling for underditags of marriage. In making the
personal political, we have seen from the case-&one that not all marriages are

automatically sexual.

In heterosexual relationships, social attitudestardanguage of sex show that sex is done to

women and does not encompass the many types afvadable, or the feelings that can exist

8 Namaste, K. ‘The Politics of Inside/Out: Queer @iye Poststructuralism, and a Sociological Approszh
Sexuality’ (1994) 15ociological Theorp pgs220-231 pg221

319



in a non-sexual relationship. In homosexual refaiops there is sometimes the
categorisation of one partner as more female thanother, with terms such as ‘camp’ or
‘femme’, and so the gender connotations of segrfilhito these relationships also. There are
of course arguments which claim “widespread redagmthat partnership relationships offer
unique opportunities as well as challenges, foretk@oration of love, sex and commitment,
balancing the affirmation of one’s individuality tistrong mutual involvement?® Yet the
previous chapters have shown the inherent damage towomen by attaching notions of
love and sex to marriage. | wish to eliminate thgal significance sex has in creating
legitimacy for relationships. If one chooses toeerd relationship of this kind, then so be it,
but to create statue that allows a get out classerasult of no sex is an implied requirement
of sex by the state. Cossman and Ryder argue dbamtich legal weight is placed upon a
relationship status. They urge the legislature gk iself if the status of an individual's

relationship is truly relevarit.

The radical feminist position is often comparedhihiat of marriage reform feminists, where
the choice appears to be between rejecting marnadmping for change. Ferguson argues
that this choice is too simplistic. Rather, “whethmarriage is reformable in a feminist
direction in a particular context depends on theeptesources available to women through
the legal system, as well as their options in t@emic system, and their social and citizen
status.?® Whilst women continue to partake in marriage & durrent legal form, their

economic, social and citizen status will be govdrbg this choice. Clive too asks whether

8 Weeks, J., Heaphy, B. & Donovan, Same Sex Intimacies- Families of Choice and OtiferExperiments
London, Routledge, 2001 pg 105

8 Cossman, B. & Ryder, B., ‘What is Marriage-LikekéP The Irrelevance of Conjugality’ (200Canadian
Journal of Family Lawi8 pgs 269-326 pg 312

% Ferguson, A. ‘Gay Marriage: An American and Festifllilemma’ (2007) 2Mypatial pgs 39-57 pg 51
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marriage is unnecessary, not as a social or religiostitution, but as a legal concépte
argues that the social institution is removablemfrthe legal institution- suggesting for
example that it is not needed to order the wayiwe Wwhere we live, and what surname we
use, concluding that “traditional obligations of miad couples to live together and be
sexually faithful to each other are manifestly uiereable in modern conditions and could
be discarded without any difficulty® with tax relief and death benefits arranged thipag

system of nomination rather than spousal relations.

Clive also examines bigamy and the exploitatiowomen:

The real question is whether the abolition of nzaye and bigamy together
would leave a vacuum in which women would be damggly exposed to
exploitation by men falsely claiming to commit thegives to a long-term
relationship. It is doubtful whether marriage andamy provide any real
protection at present. The danger of exploitationpersonal and sexual
relationships is always present but there is vatlg lthat the law can do
about it. My own guess is that the abolition of kbgal concept of marriage
and the crime of bigamy would make very little diffnce in this area....
The long-term goal in this area should be the &baliof private

dependency, by encouraging independence and geaiverty as an

individual rather than a family phenomentn.

% Clive, E.M.. ‘Marriage: An Unnecessary Legal Copi in Eekelaar, J.M & Katz, S.N (edsjarriage and
Cohabitation in Contemporary Societies: Areas djale social and ethical change- an internationaldan
interdisciplinary studyT oronto, Butterworth, 1980 pgs 71-81

% Ibid pg 71

% Ibid pg 72-73
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This long-term goal would be achieved with the dlwol of marriage. In removing marriage,
serious consideration would need to be given toirtifgact of Article 12 of théeuropean
Convention on Human Rights/hich provides a right to marriage. If marriageres to be
abolished as a legal relationship, where would thé stand? Clive asks “would [the
Convention]... be breached if a country abolisheadriage as a legal concept but gave its
inhabitants complete freedom to participate in swetigious or social marriage ceremonies as
they thought fit?* Arguably not. Marriage would still exist as thdig®us institution it first
emerged as. Further, alternative legal relatiorsshipuld be able to emerge which would not
be contaminated with the historical patriarchiestamed in marriage and would not be

limited by the parameters of matrimonial law.

For true equality and practicality, surely it hasbe easier to remove marriage, than to try
and extend matrimonial law to encompass all passiationship forms? There is no legal
requirement to marry or enter a civil partnership &tate incentives exist for those who do
continue the sex-based prioritisation of relatiopshWithin feminist academia, marriage has
“been seen as prostitution, where a woman tradesatservicing for shelter and food. Sex is
compulsory in marriage for women, ensuring heteraakty within the economic bargairf®
Marriage ‘protects’ women “in the same way that thstitution of slavery was said to
‘protect’ blacks- that is, that the word 'protectiom this case is simply a euphemism for

oppression ¥’

The Canadian Law Commission recommended the eltmmaf “the distinctions between

conjugal and non-conjugal relationships; to prisetthe function of relationships over their

 Ibid pg 78

% Robson op cit n83 pg 149

% Rowland, R. & Klein, R.D., ‘Radical Feminism: Ggte and Construct’ in Gunew, S (efpminist
Knowledge: Critique and Construtbndon, Routledge, 1990 pgs 271-303 pg 294

% Cronon, S. 1973, as quoted in Rowland & Klein idem
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form and to diminish government reliance on reladlip status as the proxy for the
conferment of rights and obligation®If radical feminists were to be given a leadintg o
this elimination process, | argue our social laapgsc would look very different and

relationships could be self-negotiated and regdlate

People should be free to contract their own retetiips of choice. The preference of radical
feminists would be that those relationships of chare not, and do not, resemble marriage.
But, if those contracting into these relationshgpe truly educated in the many forms that
relationships can take, and especially as womenaatare of the symbolic and historical
significance of marriage as an institution in whislomen are subjugated, then radical
feminists would have to rest easy, and hope that women would not enter this type of
relationship. Our want and desire to ‘save’ evegman cannot trump their free will once
they have been presented with all the options abigl to them. It is the mentality of

‘marriage as automatic and expected’ that neetle ddressed.

The Canadian Commission argue relationships neetddompass “emotional and economic
interdependence, mutual care and concern and freeation of some duratioi*These are
values that are associated with marriage, agaiatioge the feeling that marriage is the
superior relationship form, and any new relatiopshshould mirror these. Pleasingly, the
Commission do acknowledge the laws ‘extensive sllewmee’ of intimate elements of
relationships- in the UK for example- investigatiwgen claims for nullity are brought as to

the occurrence or not of consummation.

% Law Commission of Canada op cit n72 pg 153
% Ibid pg 114
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This thesis has shown my unease at the existendegddlation allowing for voidable

marriages, rather than full engagement with divdase Masson et al explain that the Law
Commission in the UK have rejected any prospeahafiishing voidable marriage, and the
medical examinations that often go with it; “andé&ems unlikely that further reform of the
law governing the annulment of marriage will be the agenda in the foreseeable future.
Indeed, it may be that reform of the law of nulligs become less likely in recent years
because of the awareness that it is a more acdealution than divorce to certain ethnic
minorities and those of strong religious beli#"The removal of ‘voidable’ marriages,

especially on the basis of non-consummation iskahfifor two reasons:

First, certain Christian denominations and theirmbers draw a clear
distinction between the annulment and the disswiubf marriage and
would be offended if the distinction were blurr&kcondly, some people,
associating divorce with stigma, preferred to keegtters involving no
moral blame such as impotence and mental disordegraunds for

nullity.***

One could suggest that consummation’s categorisaai® ‘voidable’ rather than ‘void’

indicates that the law does not place as much itapoe upon consummation as | do within
this thesis. But | suggest that further examinatérthe conditions upon which a marriage
can be declared ‘voidable’ produces a list of gfjeabedfellows. An inability to consummate

a marriage is deemed as serious as entering theagemwhilst pregnant by another man;

190 Masson, J., Bailey-Harris, R., & Probert, &etney’s Principles of Family La@" ed) London, Sweet and
Maxwell 2008 pg 84. See also Lowe, N. & Douglas, Beomley's Family Law(1d" ed) Oxford, Oxford
University Press 2007 at pg 70

191 owe & Douglas ibid pg 69
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having a sexually transmitted disease; and suffefiom a mental disease, yet Beauvoir
states it is “absurd to make a duty of such a d&icand difficult matter as the first

intercourse.*%?

Consummation’s categorization as ‘voidable’ demiatss the belief that marriage does need
sex, but the courts will only interfere when askgdne of the parties. This does not serve to
diminish the importance this requirement has ta#enlt is a codified sexual requirement
that will serve to end a marriage without takingpilconsideration any other factdfs.In
1970, a UK Law Commission report suggested (to wailathat grounds of nullity of
voidable marriages should be absorbed into thengt®of divorce®* Divorce indicates that
the marriage didn’'t work out whereas claims forlipuimply that there was some kind of
impediment to the marriage at the start. One cthédefore argue that wilful refusal would
perhaps more suitably fit as a ground for divoesethe other grounds for voidable marriage
exist at the time of marriage, whereas wilful refusccurs after the marriage ceremony. Yet
the Law Commission felt that the end result wasaglsvnon-consummation, and it would
seem strange to differentiate between the reaswmiddd to it: “From the parties’ point of
view the relevant fact would be that the marriagd hever become a complete one. To tell
them that, in the eyes of the law, failure to costglit due to one cause results in their
marriage being dissolved, would seem to them ta Is&range result®® The desire of law
makers to keep law certain and universal overrates logistical issues that arise from the

implementation of the law.

192 De Beauvoir, S.The Second S€1949) Parshley, H (ed and trans) London, Vintd@97 pg 461: MCA
1973

103 Except of course where the court may refuse tatgte decree on the basis that the condition wasvk
prior to marriage, and the petitioner, knowing tltla¢ marriage could be annulled, behaved towards th
respondent in a way that indicated that no petitiuld be made. Here it would be unjust to gramt th
declaration.

1%4The Law Commission (Law Com No. 88amily Law Report on Nullity of Marriage970

19 |bid pg 14
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One could further ponder whether the removal obasaommation requirement would serve
only to ‘closet’ marital sex the way domestic viobe and marital rape were once closeted
and silenced. | do not believe this would be theeca&Marriage is obscene in principle in so
far as it transforms into rights and duties thosgual relations which should be founded on a
spontaneous urge; it gives an instrumental andethies degrading character to the two
bodies in dooming them to know each other in themeral aspe@s bodies, not as persons.
The husband is often chilled by the idea that hdoisg a duty, and the wife is ashamed to
find herself given to someone who is exercisinigghtrover her.*°® This right is enshrined in
consummation, and its removal -although symbobc,marital sex will continue- serves to
remove the ideological superiority of heterosexaats, and the ‘necessity’ of sex in
marriage. Consummation is a political issue, bezaexuality and marital sex have been
politicised. This is a key radical feminist concej@ecause of the radical feminist analysis of
the oppression of women through male-defined séyuahd power, and because of the
demand to take back our bodies, radical feminissitantified sexuality as political. The

interrelationship between heterosexuality and pomas named*’

Ettelbrick’s argument that we should pursue a awhich “recognizes the caring and
committed relationships of all families- not juebse who wish to marry and not just those
that include lesbian and gay coupf@&”is a worthy notion, though | would add that we
should positively ensure that any relationship gmition preserves women’s rights and
freedom, without legislating for sexual conductef@gwould undoubtedly be problems with

this ‘recognition of all’. It would perpetuate thstates intervention and role in creating

1% pe Beauvoir op cit n102 pg 463

197 Rowland, R. & Klein, R. ‘Radical Feminism: Historpolitics, Action’ in Bell, D. & Klein, R.Radically
Speaking: Feminism Reclaimedndon, Zed Books 1996 pgs 9-36 pg 27

198 Ettelbrick op cit n2 pg 905
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‘legitimacy’, and like Fineman'’s theory, of priaging the Mother-Child dyad, could result in
the further privatisation of care. Barker suggeésts need to deconstruct the purpose and
function of recognition/regulation and separatdram ideology and romantic mythology

about what families and relationships are and shbel™®

6.5: Conclusions

Whilst some legal and social changes have takereplathe marriage (and marriage-like)
institution, the radical feminist critique of mage has “remained remarkably consistent in
[its]... portrayal of the effects of its sociallp@roved unequal dynamics of power on men and
women.**® Marriage, which is heterosexuality institutionatis constrains and harms
womene- its requirement of heterosexual sex (foyeishomosexual sex remains undefined);
an act which is done ‘by’ one man ‘to’ one woman Iffe- is at the core of that: Despite
the removal of sex from the CPA and M(SSC)A, thstifations’ construction as a ‘mirror’ of
heterosexual marriage automatically makes it afitui®n in which women, or the ‘femme’
partner will be held to be inferior. Marriage mubst dismantled, and one of its most harmful

requirements- consummation- needs to go first.

| do not argue for a ‘closeting’ of sexual relasbips. That is not the aim of the research
presented here. In fact, research by other fersimsiters has demonstrated the dangers
inherent in privatising sexual relationships inchgdthe development of domestic violence

and marital rape. | acknowledge that heterosexel@tions are inherently dangerous for

199 Barker op cit n1 pg 255

10 Auchmuty, R. ‘Same-sex Marriage Revived: Femiflstique and Legal Strategy’ 2004 Feminism and
Psychologyl pgs 101-126 pg 105; Jeffreys op cit n77 pg 299

11 Richardson, D., ‘Heterosexuality and social thédny Richardson, D. (ed)rheorising Heterosexuality
Buckingham, Open University Press, 1998 pgs 1-20g
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women, but | cannot go so far as to claim that aktyuis a ‘choice™'? Radical feminism

allows for mutual support between women, and s tlesearch demonstrates the
rehabilitation of this theory, in allowing for rélanships of mutual support- not based on
sexual activity. | propose that the law should demand the violation of women in this way.
It is positive reinforcement of sex as somethirgf ik ‘done’ to women, and something that
mustbe done to avife. When combining society’s obsession with the raamglationship,

and adding to this at least one instance of enfblsterosexuality, even in the twenty-first

century one cannot claim that men and women possgggdity within marriage or law.

12 Klein, R. & Hawthorne, S. ‘Reclaiming Sisterhod@adical Feminism as an Antidote to Theoretical and
Embodied Fragmentation of Women’ in Ang-Lygate, Eqrrin, C. & Henry, M.S (eddpesperately Seeking
Sisterhood: Still Challenging & Buildingondon, Taylor and Francis, 1997 pgs57-70
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CONCLUSIONS

In its broadest reading, this research aims tosasgeunderstandings of relationships (in
particular marriage) have moved beyond consummgadiod if this question can be answered
from a radical feminist perspective. Overall, tlesearch demonstrates that we have not
moved beyond consummation, as non-consummationtills as ground upon which a
heterosexual marriage can be nullified (upon ttemstence of one party to the marriage),
where the sexual intercourse is judged to havebeen ‘ordinary and completein the
heterosexual understanding of penetrative sexignvtay, “sex simply becomes penetration,
and pleasure is defined in terms of duration of dscence, or simultaneous orgasm, or

"2 This conception of marital sexual intercourse hasn used to

ejaculationin vaginam.
define legally ‘meaningful’ relationships, and thebordination of other relationship forrhk.
feel very uneasy that as a society we could “whatdourts to spend time on the mechanics
of spousal sexual relationships, debating exaaily many inches of penetration are required
for consummation®and the use of radical feminist theory has pravseful for addressing
underlying socio-legal explanations for the inatusiand maintenance of consummation in

marital law. Below | outline some of the key thenagsl findings of this thesis and identify

further research opportunities that emerge frorsdlitbemes.

! D-ev. A-g (falsely calling herself D-€)[1845] 1 Rob Ecc 280 per Dr Lushington

2 Smart, C., ‘Law’s Power, the Sexed Body, and FéshiBiscourse’ (1990) 13ournal of Law and Society 2

pgs 194-210 pg 201-202

* Rowland, R. ‘Politics of Intimacy: Heterosexualityove and Power in Bell, D. & Klein, RRadically

Foeaking: Feminism Reclaimed London, Zed Books 1996 pgs 77-86 pg 83; Card,&y Divorce: Thoughts

on the Legal Regulation of Marriage’ (2007MH¢patia 22 pgs 24-38 pg 24

* Probert, R. ‘How Would Corbett v Corbett be Dedid@day?’ (2005) 3Family Law pgs 382-385 pg 383
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i: Why consummation?

One of the aims of this thesis is to fill a gapagademic research by providing a socio-legal
overview of consummation. The research has shoanthere is very little academic (non-
medical) research into consummation; most refegeriocenon-consummation are made in
passing in articles or textbooks predominantly gmxlion wider issues. This thesis provides a
comprehensive overview of the current law in relatto consummation, and the case-law
that has led to its definition. Chapters 2 and Biolestrate that the apparent gender-neutrality
of the consummation requirement is symptomatichef patriarchy that pervades law, as
outlined in Chapter 1, and that the legal consionodbf consummation is particularly harmful
to women, viewing all as sexual objects and poantiothers. In cases where there has been
non-consummation, many of the wives for exampleehaeen labelled as emotionally

unstable as a result of being denied a ‘normalriage, and children.

Consummation is presented as something that igalanhecessary, a husband’s right, and
something that islone to women. Women who are unable or unwilling to conf to this
have been medically constructed as unnatural gidfriMen who have been unable or
unwilling to conform are spoken of in sympathetands, for it is often the result of
impotence. Where the wives in these cases have draated a decree of nullity, it has not
been as a result of a discussion or acknowledgemokrat reciprocal ‘right' to marital
intercourse, but merely as a result of every womae'sire to procreate. Even in cases where
it is clear there is a physical impediment in theslband to sexual intercourse with any
woman, courts have developed case law which md&as that only the marriage in question

is key, perhaps to maintain illusions of mascwingnd insinuate the fault lies with the wife.
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The consummation requirement is used to discrirairta@tween relationship forms, to

reinforce the gender binary, and to justify legavifeging of marriage. Chapter 6 concludes
that there is no legal reason to require statelwavoent in the sexual relationship of husband
and wife (unless there is an issue of rape). lisdo® seem coherent that the possibility of
infecting your spouse with HIV/AIDS(which should give a get-out quick path) should be
held on a par with a marriage in which there issagual intercourse. Divorce is a long and
costly process which does not nullify the marriagad leaves a blemish on the parties
romantic history. It is not comprehensible that asec of non-consummation can be

justification to circumvent divorce law.

The analysis of consummation in this thesis ackedggs that consummation is “an
interplay of factors® from gender and sexuality to medicine and legafilpge. Moran
argues that consummation has shifted from a juidiatter to one of sexuality. The analysis
provided in this thesis examines consummation flooth of these spheres, though the
absence of any recent case fawuld indicate a shift to the sexuality sphereonfrboth
spheres, | conclude that consummation is detrinhémtaomen, and reinforces the male (and

marital) ‘need’ for seX. The only apparent difference between the two wafyanalysing

> MCA 1973 s12(e)

® Moran, L.J., ‘A study in the history of male seityain law: non-consummation’ (1990)llaw and Critique 2
pgs 155-171 pg 167

" Although the Court Statistics demonstrated thetinaed use of nullity clauses for non-consummation:
Judicial and Court Statistics 2010 http://www.justice.gov.uk/downloads/statistics/csuand-
sentencing/judicial-court-stats.pgccessed 10/10/12)

8 Jeffreys, SAnticlimax- A feminist perspective on the sexual revolution London, The Women'’s Press Ltd, 1993
pg 145
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consummation is the gender-neutrdlityith which it is presented in law, where as when

viewed as an issue of sexuality, it is more cleargte.

Two unexpected findings arise from the researctstlfj at the outset | underestimated the
extent to which the medical profession would beolmed. Chapters 2 and 3 highlight that
consummation was initially a religious requirememhich was subsumed into law. Courts
then allowed the medical profession to provideiargific definition of consummation, to the
detriment of other sexual experiences. Secondlyddda Dempsey and Herritfgprovide a
really interesting critique of penetrative sex,which they explain that all penetrative sex
requires justification. In this light, given themnalysis, and the patriarchal basis of
consummation, one could read the consummationn&gent as state induced sexual activity
that the state holds to be justifiable. As argue@ughout, | cannot agree that requiring
consummation is justifiable, and instead, under Malden Dempsey/Herring logic, argue
that consummation could be seen as state sanctiapet! It is not the act itself which is of
issue. It is rather that it is demanded by thessfalhe choice of married couples to engage in
sexual intercourse or not, should not be legalljmaleded: “...we want to prohibit the state
from enforcing its morality when that morality pibiis our sexual practices®| found no

case law in which it was claimed by the wife thabgummation had occurred through rape.

® MacKinnon, C.A., ‘Liberalism and the Death of Feisim’ in Leidholdt, D. & Raymond, J.GThe Sexual
Liberals & the Attack on Feminism New York, Pergamon Press 1990 pgs 3-13 pg 6

19 Madden Dempsey, M. & Herring, J. ‘Why Sexual Peatéan Requires Justification’ (2007) ZJxford
Journal of Legal Sudies 467-491

1 Lowenfeld has argued that the wedding night oftemounts to rape: Loewenfeld, H.On Conjugal
Happiness: Experiences Reflections and Advice of a Medical Man (3 ed- trans by Krohn, R.E.S) London, John
Bale, Sons & Danielsson, 1913 pg 200; MacKinnon drgsied that the state has allowed for enforcedogex
not engaging aggressively with incest, rape andggmaphy laws: Mackinnon, C.ATpward a Feminist Theory
of the State Cambridge, Harvard University Press, 1989 at pd; Brownmiller, S.Against Our Will: Men,
Women and Rape London, Secker & Warburg, 1975 pg 316

12 Robson, R.Sappho Goes To Law School New York, Columbia University Press, 1998, pg 133
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It would be interesting to see if it would be héddconstitute consummation, or if the rape

would erase its consummative effect.

ii: The CPA, GRA and M(SSC)A: relationships today

This research fills a second gap in academic rekelay examining the CPA, GRA and
M(SSC)A for their effects upon consummation exatali. Chapters 4 and 5 demonstrate
that issues of non-consummation with respect tticeiships that fall under these legislative
developments have not been the exclusive focucb4degal research to date, but have
rather again been mentioned in passing. As regardk partnership, the parliamentary
debates outlined demonstrate the deliberate omissiconsummation from the CPA. The
reason given is that consummation is heterosexdaliyed, and there is no benefit in trying
to find its same-sex equivalent. Whilst this was#initially overturned by the M(SSC)A,

the final legislation followed suit with the CPA.

As regards relationships of transsexuals, Chaptrodvs that consummation has once again
been ignored® The GRA did not incorporate any need for surgeny,the MCA 1973 s12(a)
which addresses non-consummation on the basiscapatity, was not accordingly altered.
This has left transsexuals open to having theirriages nullified on the basis of their
incapacity to consummaté. A better solution to “the extension of the meaniofy

consummation or the manipulation of the statutogr lwould simply be to abolish

3 Probert op cit n4 pg 383

4 The Home Office ‘Report of the InterdepartmentaloMing Group on Transsexual People’
www.webarchive.nationalarchives.gov.uk/+/http://wwlea.gov.uk/constitution/transsexual/wgtrans. pdf
(accessed 12/4/11); Tobin, H.J. ‘Against the SwagRRequirement for Change of Legal Sex’ (2006/7)C38e
Western Reserve Journal of International Law 2 pgs 393-435 pg 419

333



consummation as a ground for nullity altogethethi$ were done, there would be no need to
debate the meaning of consummation in the contéxtame-sex relationships and the

marriages of transsexuals would be sectie.”

Marriage as an institution has been shown to haa®ymegative and damaging aspects, most
of which impact negatively upon women. Women havesestently shown that marriage is
not an institution in which they are treated equallhis inequality starts from the ‘wedding

night’, when women are supposed to submit to mafeidance and power and need for sex.

Why, then, would anyone marry? Because it is aittoed glorified and

romanticized. It grants status. It is a significétcial) mark of adulthood
for women in patriarchy. It is a way to avoid certhassles from one’s
family of origin and from society at large- hasdle®neself, to one’s lover
(if there is only one), and to children with whomeomay live or whom one
may bring into being. We need better traditionsdAmomen have long
needed other social marks of adulthood and waysstape families of

origin.*®

The removal of the consummation requirement wouwt generate equality between the
sexes, but would address and highlight the pah@rdasis of law. Altering existing
consummation law would not make women equal paditis in consummation. It is already

supposed to be a gender-neutral law. It needs t@ineved. Sex may still be expected in

!5 Probert op cit n4 pg 384
% card, C., ‘Against Marriage and Motherhood’ (199&Hypatia 3 pgs 1-23 pg 9
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marriage, but the consummation requirement makadeagislative demand, and the end aim
must always be the abolition of marriage to prevém subordination of womén.
Consummation in its current formulation is presdréas something that women should do,
should want to do, need to do, and that the sexletionship should continue throughout the
marriage. This leaves those unable or unwillingabmit themselves to this open to legal
action by their partner. To remove consummation ld/oot be just a simple re-formulation
of heterosexual marriage, but a re-conceptualisatfexpectations of women in general, and
their bodily interactions with men. Oakley statesttto-date, women'’s sexuality “is supposed
to lie in her receptiveness and this is not justater of her open vagina: it extends to the
whole structure of feminine personality as depehdgmassive, unaggressive and

submissive *®

iii: Radical Feminism

The secondary aim of this research was to assessctdemic value of second wave radical
feminism in issues of sexuality such as consummatfar it appears that recently there “has
been a repudiation, or perhaps forgetfulness, @fféminist critique of marriage that was so
well developed in the 19705 One might question how | can claim to write abths
removal of consummation from a radical feministspective. Undoubtedly, the ‘radical’
perspective is to call for marriage to be abolislaétdgether, but this call has not been

heard® The GRA has meant that more people can fit in® rifarriage model, and the

" Rowland, R. & Klein, R. ‘Radical Feminism: Historipolitics, Action’ in Bell, D. & Klein, R.Radically

Foeaking: Feminism Reclaimed London, Zed Books 1996 pgs 9-36 pg 31; Auchmuty,V®hat's so special

about marriage? The impact Wbfilkinson v Kitzinger’ (2008) 20Child and Family Law Quarterly 4 pgs 475-

498 pg 492

8 Oakley, A. ‘Sexuality’ in Jackson, S. & Scott, Beminism & Sexuality- A Reader Edinburgh, Edinburgh

University Press 1996 pgs 35-39 pg 36

;i Jeffreys, S. ‘The Need to Abolish Marriage’ (2004)Feminism and Psychology 2 pgs 327-331 pg 327
Idem
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creation of the CPA and M(SSC)A have done nothingremthan to bring homosexual
couples in ‘from the cold’ into a heterosexual tielaship ideal. With the research presented,
| show that it isno less radical to suggest shifting the discussion to #m®lition of
consummation as a legal requirement. It is a walyréak patriarchal marriage from within,

whilst highlighting another example of the fallaafygender-neutral law.

Jackson explains that the,

coercive equation of sex= coitus= something meriodvomen is not an
inevitable consequence of an anatomical femaletimglasexually to an
anatomical male, but the product of the socialti@ia under which those
bodies meet. Those social relations can be chatengt is not male and
female anatomy nor even... the act of intercousssfiwhich constitute the
problem, but rather the way in which heterosexyaditinstitutionalized and

practised under patriarchy.

The research presented demonstrates that secorel feranism usefully assesses current
constructions of consummation, whilst explaininge tipatriarchal foundations of the
consummation requirement. These definitions areemeeful and relevant than those offered

by first and third wave feminists, as demonstratedughout the research presented. Further,

2 Jackson, S. ‘Heterosexuality, Power and Pleasuréackson, S. & Scott, Seminism & Sexuality- A Reader
Edinburgh, Edinburgh University Press 1996 pgs 179pg 176; Jensen, R. ‘Homecoming: The Relevahce o
Radical Feminism for Gay Men’ (2004) 4@urnal of Homosexuality 314 pgs75-82
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Chapter 1 demonstrates that radical feminism idmbe read as ‘lesbian feminism’. Radical

feminism’s emphasis on,

coercive aspects of sexuality and on the interccimomes between sexuality
and women’s oppression has also led to the chéxaferadical feminists
cannot deal with sexual pleasure and are simpliysamt This caricature
both ignores the diversity of opinion among radi@hinists and equates
opposition to specific sexual practice with an -@&mttic stance. What is the
case is that radical feminists have problematisesire and pleasure and

have suggested that they might be reconstittfted.

Heterosexual women can engage with gender and lggxisgaues from a radical feminist
perspective because consummation is the samelfaoaien, and is treated as such by the
law. Radical feminism works for social change, dahdt must include “healthy loving
relationships with men, or there is no point inngepart of a social movement for change.”
The “social and legal meaning of what it is to bavde’ [also] stretches across class and
racial differences. Of course, not all married desfpbehave in the same way as ‘wives’ and
‘husbands,’ but the story of the sexual contrapbwls light onto the institution of marriage;
however hard any couple may try to avoid repliGapatriarchal marital relations, none of us

can entirely escape the social and legal consegsené entering into the marriage

22 Jackson, S. ‘Heterosexuality and feminist theoiry’ Richardson, D. (ed)Theorising Heterosexuality
Buckingham, Open University Press, 1998 pgs 21384

% Rowland op cit n3 pg 81. Of course radical femimis not the only social theory to offer suggestidor
social change, but as argued throughout, | finiceddeminism the most influential of all.
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contract.”* Radical feminism also treats women as one grodpstherefore the appropriate

theoretical method through which to conduct thieeect>

Radical feminism has argued that men control poweitlent through their creation and
control of the law. Given this, why would this tieargue that a solution could lie in a law
change? A law change of this nature would serveymanmctions. Firstly and most evidently,
it would remove a legal requirement for sexualhaigti Secondly, the removal would bring
focus back to the patriarchal history of our laasd the way in which they reinforce male
supremacy? If the legislature could see the way that consutionalaw subordinates

women, and change the law as a result of womerpereence, this could possibly lead to

further developments for women, and an end toiteeang of women in lavé’

iv: Further research opportunities

The research presented in this thesis is confioethe research questions outlined in the
introductory chapter, and is of a theoretical mrat@ne could undertake the same research
aims, but incorporate empirical research such #&sniews with religious leaders and
lawyers, and questionnaires could be distributed¢doples who have registered to marry
(perhaps in both religious and civil ceremonies) assess contemporary views and

understanding of consummation.

24 pateman, CThe Sexual Contract Cambridge, Polity Press, 1988 pg 18

% Fineman, M.A.,The Neutered Mother, the Sexual Family and Other Twentieth Century Tragedies London,
Routledge 1995 pg 43-44

% Auchmuty, R. ‘Same-sex Marriage Revived: Femidstique and Legal Strategy’ 2004 Feminism and
Psychology 1 pgs 101-126 pg 104

27 See further Mackinnon op cit n11 pg 248; Smartiop2 pgs 194-195
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The research presented here argues that the coraionnrequirement is inherently
patriarchal, and therefore beneficial to men artdrdental to women. Further research could
perhaps build upon the existing literature of conswation in masculinities studies. In
masculinities research where consummation is meadioit is often in passing (though in
greater detail than any feminist analysis). Theacstre of this thesis could be used, and a
replica analysis produced from a masculinities pegtve. This could also be extended to the

empirical research suggested above.

At the legislative level, it would also be benddicto interview those that were involved in
the construction of the CPA, GRA and M(SSC)A asheir attitudes and governmental
attitudes surrounding the effects of these legi@atievelopments upon consummation, and
the omission of non-consummation from the CPA an@&8C)A. Chapter 4 could be the
basis of an entire thesis and produce researchpoing field work and analysis into the

lived experience of transsexuals and the consuromatiquirement.

My aim was to provide the legal and social histofyconsummation, and present where it

stands. “Now we must deny it a futurg.”

28 Brownmiller op cit n11 pg 404
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